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Leadership often follows a reputation for superiority. 
The reputation of Lawyers Title is unsurpassed in the 
title insurance field. 
“Lawyers Title” policies are the best known and most 


widely accepted title insurance policies in the nation. 


ao 
e TITLES INSURED THROUGHOUT 43 STATES 
e THE DISTRICT OF COLUMBIA, PUERTO RICO 
4 AND HAWAII 
e 
au) yt 4 S 1 ¢ : NATIONAL TITLE DIVISION OFFICES 
e 
Chicago New York 
* 
t . BRANCH OFFICES IN: 
n 
hs ura nce Or OTra ion Akron, O. Dayton, O. Pontiac, Mich. 
~ Atlanta, Ga. Decatur, Ga. Richmond, Va. 
Augusta, Ga. Detroit, Mich. Roanoke, Va. 
ee 7, D,, If e Birmingham, Ala. Freehold, N. J. Sevannah, Ga. 
Safe . Strong e | ofient “ible ‘ Camden, N. J. Miami, Flo. Springfield, ill. 
¢ Cincinnati, O. Nework, N. J. Washington, D. C. 
+ Cleveland, O. New Orleans, La. White Plains, N. Y. 
tf; ~ ; fe nig Columbus, Ga Newport News, Va. Wilmington, Del. 
Home Office Richmond \ irginia e Columbus, O. New York, N. Y. Winston-Salem, N. C. 
_ _ a e Dallas, Tex. Norfolk, Vo. Winter Haven, Fie. 
JOSEPH F. HALL, PRESIDENT Pittsburgh, Pa. 
GEORGE C. RAW LINGS, EXECUTIVE VICE PRESIDENT e REPRESENTED BY LOCAL TITLE COMPANIES 
R. W. JORDAN, JR., VICE PRESIDENT AND COUNSEL ° IN MORE THAN 175 OTHER CITIES 


WILLIAM H. BAKER, JR., CHIEF TITLE OFFICER ° THOUSANDS OF APPROVED ATTORNEYS LOCATED 
THROUGHOUT THE OPERATING TERRITORY 
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American Bar Association—Scope, Objectives, Qualifications for Membership 


Views of Our Readers . 


Fair Trial and Free Press: No Fundamental Clash Between the Two . 
Florence E. Allen 


For Lawyers’ Wives Only: How To Train a Lawyer To Be a Good Husband . 


William J. Palmer 


Highlights of the Annual Meeting, Philadelphia, Pennsylvania, August 22-26 
The Bar: A Sleeping Giant 


Harry D. Nims 


Mr. Justice Jackson: His Contribution at Nuremberg . 
Gordon Dean 


Traffic Court Awards 


American Bar Foundation: Annual Report of the President 


Two Federal Republics: Mexico and the United States . 


Eduardo Prieto 


An Application for Extension of Time: Opinion by Mr. Justice Frankfurter . 


“Old Father Antic the Law”: The Favorites of the Courts of Admiralty . 
Erskine Wood 


Comparative Law: A Subject for American Lawyers . 
Oliver Schroeder, Jr 


Association Calendar 
Editorials 


The Principles of Freedom: The Lawyer's Role in a Revolutionary Era . 
Murray T. Quigg 


Deep South Regional Meeting Urges Early Registration . 


Section 269 of the 1954 Code: Acquisitions To Avoid Federal Income Tax . 


Kenneth Liles 


A Bibliography: Readings in Legal Literature 
William H. Davenport 


Books for Lawyers 
What's New in the Law 
Activities of Sections . 

Tax Notes 

Department of Legislation 
Bar Activities 


Practicing Lawyers’ Guide to the Current Law Magazines . 


This Month’s Cover 


The story of Moses, the great Hebrew prophet and lawgiver, 
is set forth in the four later books of the Pentateuch. Leader 
of the Israelites in their exodus from Egypt to the Promised 
Land and the prophet who received the familiar Decalogue on 
top of Mount Sinai, Moses stands out as one of the greatest 
figures of history. Although the central facts of his life emerge 
clearly from the biblical account, many of the details are 
obscure, and scholars are not even agreed upon the dates of 
the events described in Exodus, 
Deuteronomy. The cover drawing is by Charles W. Moser, 
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Copyrighs 1955, Commerce Cleorne Hu 


FOUR CCH iy ¢ HELPS. imely. needed! 





STANDARD FEDERAL TAX REPORTS 


For the man whose responsibilities demand that he have every- 
thing concerning federal taxes affecting business and individual 
taxpayers. Week in, week out, the STANDARD's informative 
issues rush to subscribers complete details on every new twist 
and turn of pertinent federal tax law, as it breaks. Featured are 
authoritative full texts of laws, regulations, rulings, court 
decisions, forms, and related facts and information —all ex- 
plained and tied into the over-all tax picture with helpful, 
understandable editorial comments. Current subscription plan 
includes 7 “bring-you-up-to-date” Compilation Volumes and 
companion Internal Revenue Code Volume. 


FEDERAL TAX GUIDE REPORTS 


Edited and produced particularly for Tax Men who must stay 
abreast of unfolding developments concerning federal income 
taxes of the average taxpayer, the ordinary corporation or indi- 
vidual. Swift weekly issues provide quick access to essential 
facts and information — changes in statutes, amendments, regu- 
lations, decisions, official rulings, and the like. Everything is 
designed to facilitate tax work. Subscription for the GUIDE 
includes two loose leaf Compilation Volumes replete with 
pertinent law texts, regulations, rulings, decisions, explanations, 
examples, charts, tables, check lists. 


WRITE FOR FURTHER DETAILS... 
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PENSION PLAN GUIDE 


Designed for all concerned with drafting, qualifying for federal 
tax exemption, operating and administering employee-benefit 
plans, CCH’s PENSION PLAN GUIDE carefully integrates all 
the controlling authorities to spell out their separate and com- 
bined effects on pension and profit-sharing plans. Makes clear 
the WHAT, HOW, and WHY of statutory and practical re- 
quirements that shape and mold private programs. Special 
features, in addition to profit-sharing and pension planning, 
include: — Group Insurance Plans, Executive Compensation 
Plans, Fringe Benefits, Investment of Employee Trust Funds, 
Payment of Benefits, Guaranteed Annual Wages. 


SINCLAIR-MURRAY 
CAPITAL CHANGES REPORTS 


(Produced and published by Sinclair, Murray & Co., Inc.,—a 
wholly-owned subsidiary of Commerce Clearing House, Inc.) 
When capital changes affect an investment portfolio, how can 
the Tax Man get the facts and information needed for correctly 
computing gain and loss for federal income tax purposes? In 
three loose leaf Volumes the complete capital changes histories 
of over 12,000 corporations are set forth with federal income 
tax consequences fully reported. Fast, regular loose leaf Reports 
cover federal income tax aspects of: stock rights, stock dividends, 
exchanges of securities, dividends on preferred stock redemp- 
tions, non-taxable and capital gains cash dividends, interest on 
bonds “traded flat”, amortizable premium on convertible bonds, 
and the like. 


COMMERCE. CLEARING. HOUSE, INC. 
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The President's Page 


E. Smythe Gambrell 


® The 1955-56 leaders of the Asso- 
ciation have assumed their responsi- 
bilities under auspicious circum- 
stances. The recent Annual Meeting 
in Philadelphia was the largest and 
most significant gathering of lawyers 
in the history of mankind. In quality, 
quantity and variety of its Section 
and other educational programs, in 
inspirational addresses by world- 
famous personalities, and in round 
upon round of social diversions in 
the midst of conviviality and good 
fellowship, the Philadelphia meeting 
stands pre-eminent in the annals of 
our organization. 

What we are today is a far cry 
from the small and select social 
group which constituted our begin- 
ning at Saratoga Springs in 1878. 

Dean Roscoe Pound, in a memo- 
rable address at our Annual Meeting 
in 1906, discussed ““The Causes of 
Popular Dissatisfaction with the Ad- 
ministration of Justice” and trum 
peted a slumbering profession to its 
responsibilities. James Grafton Rog- 
ers, at the 1929 Annual Meeting, in 
prophetic vein declared: 

I see some day an American Bar 
Association to which every American 
lawyer of good standing should look 
as the natural expression and protector 
of himself and his traditions; whose 
leadership, if not always omniscient, 
is at least readily responsive and al- 
ways representative; whose publica 
tions are the main source of his pro- 
fessional materials; whose headquar- 
ters in some large city constitute his 
shrine; whose influence and prestige 


prevail in the courts .. . and in the 
legislative halls 


In the past year we have com- 
pleted and occupied in Chicago the 
national shrine envisioned by Mr. 


Rogers. At the laying of its corner- 
stone the late Mr. Justice Jackson 
said: 

Our vision today is of an American 
Bar Center which will focus the influ- 
ence and pilot the activities of the 
largest association of lawyers in the 
world. This influence satu- 
rates American intellectual life. Gen 
erally, in each community its members 
are among the most respected and 
articulate leaders in field of 
thought and action 


literally 


every 


The reorganization of the Associa 
tion in 1936 gave us a representative 
body in which more than 90 per 
cent of the lawvers of this country 
the members of all state associations 
and many local associations—indi- 
Ameri- 
can Bar Center is manned by a staff 
of more than fifty trained employees 


dedicated to 


rectly have a voice. Our new 


helping American 
lawyers meet their responsibilities. 
Working through seventeen Sections 
and more than a score of committees, 
covering all branches of the law, 
the Association constantly is holding 
conferences, conducting studies and 
research and publishing reports and 
other literature, providing inspira- 
tion, leadership, education and tools 
to help us do better work for our 







clients and for the public. The serv- 


ices of the Association are of a high 
and every lawyer and every 
state and local bar group ought to 
access to 


order 


have full and constant 
them 

We are moving on to ever-increas- 
influence—but 


ing usefulness and 


our constituency is small and ow 
growth is slow. It ts a matter of deep 
concern to me that lawyers are woe- 
fully behind members of other pro- 
fessions in group organization and 
group action on a national basis. It 
is nothing short of scandalous that 
76 per cent of the lawyers of this 
country have never known the Amer- 
ican Bar Association, have never par- 
ticipated in its great civic enter- 
prises, have never read its literature 
or enjoyed its fellowship, or felt di- 
rectly its cultural impact. A compari- 
son (of last year’s figures) between 
our great profession and other pro- 
fessions startles me (see the table 
below) . 

It is dificult to understand how we 
can be complacent this year when 
only about 58,000 (out of a potential 
241,000) lawyers are in our national 
body. How does it happen that men 
in other professions with less prestige 
and position in the community are 

(Continued on page 968) 














Percen- 
Potential Actual tage of Income 
Member- Member- Member. Senior from Total 
ship ship ship Dues Dues Income 
Am. Medical Ass’n. 180,000 150,000 83%, $25 $3,500,000 $9,000,000 
Am. Dental Ass'n. 84,000 72,000 86% 20 1,400,000 2,100,000 
Am. Inst. of Acc’ts. 50,000 25,000 50% 40 1,000,000 1,300,000 
Am. Osteopathic 
Ass'n. 12,371 8,900 72% 75 525,000 790,000 
Am. Bar Ass’n. 220,000 53,000 24°97 16 606,000 666,000 
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erase errors 
magnetically 


as you DICTATE 


with the new COMPTOMETER® 
magnetic Dictation Machine 


Here is the greatest improvement in dicta- 


tion’s 68 year history! Dictate long briefs, 


trust agreements, complicated wills, as easy 


as talking. Make an error—re-word a 


phrase? It’s no problem. Simply backspace 


and re-dictate the new or correct thought. 


It is recorded as the old erases itself, mag- 


netically. You'll hand your secretary per- 


fect dictation she will transcribe faster and 


better. Only magnetic dictation gives you 


this new freedom and simplicity. 


YOU ARE INVITED TO TRY THIS YEARS-AHEAD COMPTOMETER 
IN A FREE OFFICE TRIAL OR DEMONSTRATION 





DICTATION'S GREATEST TRIUMPH! 


























RE-USABLE BELTS 
NEVER WEAR OUT 


Comptometer’s Erase-O- 
Matic belts, made from 
miracle Mylar*®, can be re- 
used thousands of times—a 
tremendous economy fea- 
ture. They are renewed 
magnetically, in just three 
seconds, without removing 
from machine. 


HI-FI VOICE 
REPRODUCTION 


Comptometer’s magnetic 
dictation means high fidel- 
ity —true, authentic repro- 
duction of your voice, 
making it easier to under- 
stand for faster, more per- 
fect transcription. 

“DU PONT’S TRADEMARK 

FOR ITS POLYESTER FILM 
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1887 


The first dictation 
machine with 
fragile wax cylin- 
ders that had to 
be re-surfaced 


1939 


The first record 
type dictation. 
Jisadvantage: 
costly, breakable, 
only one use. 





1948 


First flexible 
plastic belt. A 
definite advance, 
but still costly, 
one use. 





TODAY 


The amazing 
Comptometer 
Erase-O-Matic 
belt. Never wears 
out, can be used 
indefinitely, er- 
rors can be erased 
magnetically. 


* 








MAIL 
COUPON 
TODAY 


NAME 
COMPANY 
ADDRESS 


CITY 
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Comptometer Dictation Division 
Felt & Tarrant Mfg. Co. 
1703 Marshfield St., Chicago 22, Illinois 


Gentlemen: Without any cost or obligation 


please arrange: 


[_] FREE DEMONSTRATION 
[(_] FREE 10 DAY TRIAL 


{.] Send complete information 


TITLE 


COUNTY 


STATE 


















Combination 
Dictation-Transcription 
Machine 


The new Comptometer 


Dictation-Transcription Machine, 


the world famous Comptometer 


Adding-Caiculating Machine, and 


the new Comptograph 10-key 
Calculating-Adding Machine 
are products of Felt & Tarrant 
Mfg. Co., Chicago 22, Ill. 
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American the official organ of the 


Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of ju- 
dicial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse-among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the na- 
tion and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Associa- 
tion, as well as large membership from the Bar of each state and territory, the Association endeavors to reflect, so 
far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined 
by its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Busi- 
ness Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor 
Relations Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark 
and Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar 
Conference. Some issue special publications in their respective fields. Membership in the Junior Bar Confer- 
ence is limited to members of the Association under the age of 36, who are automatically enrolled therein upon 
their election to membership in the Association. All members of the Association are eligible for membership in 
any of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of any 
of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in the 
Association on endorsement, nomination and election. Applications for membership require the endorsement of 
a member of the Association in good standing and are considered in each case by a Committee on Admissions of 
the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides or has 
his principal office, or is a member of a federal, state or territorial court of record of a state or territory in which 
he resides or has his principal office, the application is referred to the Committee on Admissions for one of such 
states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he re- 
sides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant for- 
merly resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the 
proper Committee on Admissions, an applicant is deemed nominated for membership. All nominations made 
pursuant to these provisions are reported to the Board of Governors for election. Four negative votes in the Board 
of Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the Jour- 
NAL. There are no additional dues for membership in the Junior Bar Conference. Dues for the other Sections are 
as follows: Administrative Law, $5.00; Antitrust Law, $5.00; Bar Activities, $2.00; Corporation, Banking and Busi- 
ness Law, $3.00; Criminal Law, $2.00; Insurance Law, $5.00; International and Comparative Law, $3.00; Judi- 
cial Administration, $3.00; Labor Relations Law, $6.00; Mineral Law, $5.00; Municipal Law, $3.00; Patent, 
Trade-Mark and Copyright Law, $5.00; Public Utility Law, $3.00; Real Property, Probate and Trust Law, $3.00; 
Taxation, $6.00. 

Blauk forms of proposal for membership may be obtained from the Association offices at 1155 East Sixtieth 
Street, Chicago 37, Illinois. 
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HEADQUARTERS OFFICE, 1155 EAST SIXTIETH STREET, CHICAGO 37, ILLINOIS 
WASHINGTON OFFICE, 1406 M STREET, N. W., WASHINGTON 5, D. C. 


American 
Bar Association 


Officers and Board of Governors 1955-56 


President E. SMYTHE GAMBRELL, C. & S. National Bank Building, Atlanta 3, Georgia 
Chairman, House of Delegates, JOHN D. RANDALL, American Building, Cedar Rapids, lowa 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 

Treasurer HAROLD H. BREDELL, Consolidated Building, Indianapolis 4, Indiana 

Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, Media, Pennsylvania 


{ ‘The President, 
The Chairman of the House of Delegates, 
The Secretary, 
Ex Officio + : 
The Treasurer, 


Loyp Wricurt, Last Retiring President, 111 West Seventh Street, Los Angeles 14, California 





Tapran Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


Etwoop H. Herrrick, 11 Ashburton Place, 
Boston 8, Massachusetts 

Osmer C. Fitts, 16 High Street, Brattleboro, 
Vermont 

Vincent P. McDevitt, 1000 Chestnut Street, 
Philadelphia 5, Pennsylvania 

Rosert T. Barton, JR., Mutual Building, 
Richmond 19, Virginia 

Joun C. SATTERFIELD, Box 1172, Jackson, Mis- 


First Circuit Sixth Circuit Biakry Heim, M. E. Taylor Building, Louis 
ville 2, Kentucky 

Ricnaeo P. TInKHAM, Calumet Building, Ham 
mond, Indiana 

Hersert G. Nities, Black Building, Fargo, 
North Dakota 

JOHN SHAW FieLp, 15 West Second Street, Box 
1291, Reno, Nevada 


TrHomas M. Burcess, Mining Exchange Build- 


Second Circuit Seventh Circuit 


Third Circuit Eighth Circuit 
Fourth Circuit® Ninth Circuit 


Fifth Circuit Tenth Circuit 





sissippi 


ing, Colorado Springs, Colorado 


*The District of Columbia Circuit is considered a part of the Fourth Circuit for the purposes of the Board of Governors. 
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Why Every Lawyer Needs 


MERTENS Law of 


Federal Income Taxation 


Edited by PHILIP ZIMET of the New York Bar 


The general practitioner, no less than the specialist, must 
study tax law continuously. Hardly any matter which he 
handles is free from tax worries. He can ignore these only 
at the risk of jeopardizing his clients’ interests. 

When you use Mertens Law of Federal Income Taxation 
you give your clients the best protection, because . . . 


MERTENS reveals the precise tax problems which affect clients’ 
transactions and activities—you know, not guess, what questions 
must be answered. 


MERTENS explains completely every detail of 
all the rules, so that you know definitely whether 
or not they cover your particular matter. 


MERTENS forecasts as reliably as possible the trends of future 
developments so that you can plan with assurance, not uncertainty, 
on the basis of the most informed opinions and expert judgment. 


12 VOLUMES $300.00 


Kept Current by Monthly and Cumulative 
Supplements and Revised Volumes 


& COMPANY 


Chicago 30, Illinois 


CALLAGHAN 


6141 N. Cicero Ave. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications ex- 


pressing their opinions, or giving information, as to any matter appearing in the 


Journal or otherwise within the province of our Association. Statements which do 


not exceed 300 words will be most suitable. The Board of Editors reserves the 


selection of communications which it will publish and may reject because of length. 


The Board is not responsible for matters stated or views expressed in any com- 


munication. 





A Proposal for Numbering 
Suits on Court Dockets 


® It is noted that every so often 
court clerks begin their numbering 
system all over again so that many 
old lawsuits have the same number. 

I have a numbering system that I 
have used to good advantage, which, 
if put into operation by the clerks, 
would not have to be changed for a 
hundred years. 

It is simple, and the numbers 
would run like this: 

For July 26, 1955, the base num- 
ber, for which the clerk could have 
an adjustable rotary rubber stamp, 
or stamping machine, would be 
550726, which means it was filed July 
26, 1955; with this stamp on the first 
suit filed on this date, the filing clerk 
would simply add the court letter 
and the number of the suit filed, as 
follows: 

550726-Al (or 550726-1A), 550726- 
B2 (or 550726-2B), and so on until 
the end of the day when it might 
end up with 550726-G35 (or 550726- 
35G) if 35 suits were filed that day. 

The next day would be 550727, 
plus the letter and number. Only the 
adjustable rubber stamp would have 
to be changed each morning as to 
one or two digits. August 1 would be 
550801, etc. 

Forever after that, the number 
would reflect the day filed, and there 
would not be any duplication until 
July 26, 2055. 

It seems that this would lend itself 
to time saving, and the addition- 


al advantage of having every suit 
dated; the saving of time would be 
in the penning of numbers in full 
by clerks and process writers being 
a thing of the past with the stamp 
all ready for the first six digits. Old 
files would be kept in a more order- 
ly chronological manner. Lawyers 
would be able to know the date any 
of their suits were filed at a glance. 
It might be worth a trial. 
O. M. STUBBLEFIELD 
Dallas, Texas 


He Likes Judge Miner’s 
“Courageous and Timely” 
Article 


®" The article by the Honorable Juli- 
us H. Miner, Judge of the Circuit 
Court of Cook County, Illinois, in 
the July issue entitled “Crime and 
Juvenile Delinquency: Two of Our 
Greatest National Problems” is cou- 
rageous and timely. His eniphasis on 
the need of a revival of the apprecia- 
tion of spiritual values in our homes 
and society to combat these evils is 
of untold value, coming as it does 
from one who has had such a vast 
experience in this field. I would like 
to see reprints of this article avail- 
able and am wondering if such will 
be the case. 
Harowtp M. Karis 


Saginaw, Michigan 


Internal Security and 
Individual Rights 


* I like the article in the June, 1955, 
JOURNAL by Walter E. Wiles on con- 
gressional investigations because, as 
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it seems to me, it places this contro- 
versial issue in its proper perspective. 
In recent years a vociferous minority 
has urged the importance of individ- 


ual rights over internal security 
while an equally vociferous minority 
has urged the greater importance of 
national security. I feel sure that the 
members of the legal profession are 
squarely in the middle of the road 
and believe that national security 
and individual rights are equally im- 
portant. 

Those who support individual 
rights have waged quite a campaign 
against congressional investigations 
and have found a very convenient 
whipping boy in McCarthyism. How- 
ever, the Senate found itself unable 
to censure McCarthy for anything he 
did as chairman of a committee. 
When the censure resolution for his 
handling of the Zwicker case was un- 
der discussion it became clear that 
he would not be censured so the reso- 
lution was withdrawn. He was ac- 
tually censured for his conduct to- 
ward two Senate committees of 
which he was neither chairman nor 
a member. This, as it seems to me, 
served to strengthen investigative 
power of Congress rather than weak- 
en it as some imply. Since that time 
the principal charge before one of 
those committees, namely that he 
misused funds contributed for fight- 
ing Communism, as I am informed, 
has now been decided in his favor 
by the Internal Revenue Depart- 
ment. This would seem to leave as 
the only remaining charge that he, 
an ex-marine sergeant, often says the 
wrong things at the wrong time. I am 
sure even his friends would admit 
there may be some truth to this. 
However, I fear this is a failing 
which is all too common with most 
of us. 

Then, too, we have just been 
treated to a startling sleight of hand 
performance by Mr. Molotov which 
shows the need to safeguard our na- 
tional security. It is well known that 
the Communists started and have 
steadily waged the cold war for ten 
years. Howeve:, on the occasion of 
the United Nations’ tenth anniver- 

(Continued on page 890, 
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new codes. 
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Views of 
Our Readers 


(Continued from page 888) 

sary Mr. Molotov, no doubt for prop- 
aganda purposes, urged this country 
and other free countries to stop wag- 
ing the cold war—this while the Com- 
munists are continuing to wage the 
cold war by maintaining their pres- 
sure on satellite and nearby countries 
and increasing all of their other de- 
mands which would benefit them 
and their satellites only, such as ad- 
mitting the Chinese Reds to the 
United Nations and turning over 
Formosa to them. 

Accordingly, I respectfully suggest 
that we forgo name-calling and pet 
slogans and adopt a middle of the 
road program in which we have 
equal concern for national security 
and individual rights. 


BENJAMIN WHAM 
Chicago, Illinois 


Books for 
the Phillippines 


® Last winter it became known that 
the Central Philippine University of 
Law in Iloilo City, Philippines, was 
interested in replacing its law library 
of American decisions, the original 
collection having been destroyed 
during World War II. The Ameri- 
can Bar Association sponsored Amer- 
ican Law Student Association, upon 
hearing of the need, formed a com- 
mittee to help collect appropriate 
volumes for shipment to them. 

When Dean Pablo Oro of the law 
school heard of the project he wrote 
to express the deep gratitude of his 
institution. He used these words in 
discussing the importance of having 
sources of American law available to 
the embryonic and practicing law- 
yers of the Philippines: 

In a land where the spirit of law 
pervades—there is order; where there 
is order, there is progress and there is 
where business and industry thrive. 

But in a land where the state is a 
government of men—a government 
run by dictator, the life of its people 
becomes in the end petrified. History 
points us to this fact. 

That is why we are anxious to be 
more familiar with the American juris- 
prudence as its spirit is human, right- 

(Continued on page 892) 
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As its title suggests, M-G-M’s motion 
picture “Trial’’ is of particular interest to 
members of the bar. 





It is the dramatic portrayal of a teen-ager’s 
trial for murder—but its implications go 
far beyond his guilt or innocence. 





For it is also the story of the boy’s defender, 
a youthful professor of law, fighting a case 
for the first time in a flesh-and-blood courtroom. 


There are strange and dramatic circumstances 
indeed that involve him in this case and 

compel him to face pressures and personal 
ambitions that he has never encountered before. 


As a novel, ‘Trial’ won the FNL 
coveted Harper’s prize award. In its ! Ee 

filming, M-G-M has captured and Lamune 
enhanced the impact of the book. —— 


“Trial” is strong stuff, the stuff of greatness. 
And it’s the screen’s closest look to 

date into what makes people love without 
end or hate without reason . . . what makes 
them reach for the moon or for a gun... 
what makes them in short—people! 
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Produced by CHARLES SCHNEE 

An M-G-M Picture 





October, 1955 * Vol. 41 891 








Views of Our Readers 





MUCH EVIDENCE is often lost when a tran- 
script is made and there is reference to a 
blackboard sketch which no longer exists. 


With an ORAVISUAL WHITEBOARD EASEL, 
you need not wipe out valuable evidence or 
information presented at a court trial. Just 
turn the page of the large paper writing 
pad to a new, clean sheet. You retain the 
used sheets for future reference. 


We also manufacture a 
COMBINATION MAGNETIC 
CHALK BOARD and 
WHITEBOARD EASEL 


especially designed for the courtroom and 
particularly helpful in auto accident cases. 


Write for 16 page illustrated catalogue. 


ORAVISUAL COMPANY, INC. 


The world's largest manufacturer 
of all purpose, all aluminum easels. 
General Office and Factory 
Box 609 Station A St. Petersburg 2, Fia. 





Oravisual 


GIANT FOLDING 
WHITEBOARD EASEL 


MODEL G 330 
for use with 
GIANT PAPER PADS - SIZE 45”x 35)” 











Model G 330 shown above is $92.00. it is all 
aluminum and folds up small for easy port- 
ability or storage. Other models from $22.00 
to $165.00. 








sian acivscmmauaas’ 
FACTUAL 
Appraisals 


for every valuation need 
e Commercial, industrial, 


institutional and residential 
properties, 


Estate administration. 
Trustee and receiverships. 
Taxation and finance. 


Reorganization, merger or 
consolidation. 


Bankruptcy or liquidation. 
e Condemnation and 


litigation. 
THE 
LLOYD-THOMAS 
Tale e CO. 





4411 Ravenswood Avenue, Chicago 40, Ill. 


fry 





First for Factual appraisals 
since 1910 


OFFICES — COAST TO COAST 


" 2 2 





New. .1956 


OFFICE 
GUIDE 


Just off the press! 292 
pages of ideas and equip- 
ment to ease and shorten 
office work. 


FREE to Purchasing and 
Office Executives. Request 
on business letterhead. 


“Built like a 

Skyscraper” 

. Largest Exclusive 
Maker of Office Fur- 
niture and Filing 
Equipment in the 
World. 


SHAW-WALKER 


FACTORIES AND HOME OFFICE 
MUSKEGON 25, MICH. 











892 American Bar Association Journal 


Views of 
Our Readers 
(Continued from page 890) 

cous, and democratic. .. . 

We, who see America, as a whole 
from the outside, realize that today, 
it is the hope of mankind. We have 
a share of responsibility to defend it, 
as it stands for righteousness. We 
want to preserve America, as its defeat 
may mean the loss of the golden hopes 
of man. 

Chief Justice Robert G. Simmons 
of the Nebraska Supreme Court, who 
is acting as adviser to the law student 
committee engaged in this project, 
visited Dean Oro at the Central 
Philippines University. He confirms 
the desperate need for American law 
books and the importance of supply- 
ing them. 

Perhaps among the generous read- 
ers of the AMERICAN Bar ASSOCIA- 
TION JOURNAL there are some who 
would like to participate in this 
worthy project. All American law 
books are needed but particularly 
Corpus Juris Secundum, The Re- 
statement, the National Reporter 
System series, Teller on Labor Dis- 
putes and Collective Bargaining and 
Wilson on International Law. 

If any reader has any of these vol- 
umes or other law books which he 
thinks might be useful to the Central 
Philippine University, we would ap- 
preciate having a list of the books 
available for donation. The list 
should be sent to the undersigned at 
the American Bar Center in Chicago. 
Receipt of the lists will be acknowl- 
edged and instructions subsequently 
provided as to where and when the 
books should be shipped. 

James M. Spiro 


American Bar Center 
Chicago 37, Illinois 


The Facts 
in the Keefe Case 


# I have just completed the interest- 
ing article (“World Government: A 
Threat to the Constitution”), by 
Ivan Bowen in the February issue of 
the JOURNAL. 

Whether the NATO “Status of 
Forces Agreement” had the effect of 
subjecting soldiers of the United 
States serving on foreign soil to the 

(Continued on page 893) 
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fascinating story... 


. an entertaining bit of antiquar 
ian research...” 
. THE BOOKLIST—Chicago, Ill. 


. an amusing account of the devel- 
opment and mutations of this law on 
the American scene...” 

MORNING GLOBE—Boston, Mass. 


“*Benefit of Clergy’ will be of prime 
interest to those of the legal profes- 
sion. But it has a secondary appeal to 
the lay reader as a carefully authenti- 
cated presentation of a most interest- 
ing doctrine of the law which touches 
all citizens.” 

CHARLOTTE (N. C.) NEWS 
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criminal and civil laws of foreign 
countries, as stated by the author, is 
a matter of opinion—and, of course, 
Mr. Bowen is entitled to his opinion. 
Some international law experts feel 
that such countries already had juris- 
diction and that the agreement had 
the effect of guaranteeing to service- 
men most of their constitutional 
rights. 

Mr. Bowen is not entitled, how- 
ever, to misstate as grossly as he did 
the facts of a case, even by implica- 
tion. Private Keefe was a soldier with 
a bad previous record who, after ab 
senting himself without leave and 
getting drunk, administered a severe 
beating to an elderly French taxicab 
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A fire at our main clothing factory 
snarled our entire operation. 

We couldn’t use the building until 
extensive repairs were made. And 
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be used temporarily. We had no 
choice but to remain idle. 


Many of our expenses, of course, 
went right on. Frankly, | wonder if 
we could have met them all with- 
out Business Interruption Insur- 
ance. It paid us $122,500 between 
the time of the fire and the date we 
got rolling again. 


Weeks or months of enforced idleness need not play havoc with 
the finances of any client of yours. : 
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a ditch. 


driver, stole his cab, and left him in 


The military commander 


who would give a summary court 
martial for such conduct would not 
be in command for long afterward. 
A general court martial and a five 
year sentence would not be excessive. 


JoserH E. Ross 
Lieutenant, U.S.N.R. 


New York, New York 


Likes the Article 
by Mr. Bloch 


® In your AMERICAN Bar 


ASSOCIA 


110N JOURNAL of 


June, 
peared an article on the independ- 


1955, ap- 


ence of the federal courts by Charles 
G. Bloch, of the Georgia Bar. I felt 
that his article was excellent and 
wanted to commend him for the 
careful analysis that he made of this 
problem. 

I feel that the Section of Judicial 
Administration of your organization 
should immediately begin to take 
steps in the direction of carrying out 
the ideas expressed by Mr. Bloch. It 
is obvious that judicial independ- 
ence is one of the primary objectives 

be obtained in a truly constitu- 


(Continued on page 894) 
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tional form of government. In these 
times when we have had many en- 
croachments upon our constitutional 
rights it would be very encouraging 
both to the populace at large as well 
as to the many lawyers throughout 
this country, to know that they could 
obtain complete, efficient and un- 
biased justice through an independ- 
ent judiciary... . 
Louis W. Lawson 

Santa Monica, California 


The Unreasonableness 
of World Government 


® The article “World Government: 
A Reply to Ivan A. Bowen” in the 
August issue of the JOURNAL is an 
excellent synopsis of the opinions of 
those who would sacrifice American 
constitutional government for the 


sake of what they call “peace”. 

A little logical reflection and con- 
sideration of reality unclouded by 
visions of lions and lambs content- 
edly nuzzling each other in an at- 
mosphere perfumed with the aroma 
of sweet reasonableness quickly 
shows us the fallacies inherent in 
the idea of world government. 

Let it not be doubted that we and 
the Soviets want peace. We have 
said so many times; the Soviets talk 
peace constantly. Of course we must 
not lose sight of the fact that to us 
peace means the freedom to make 
our own lives what we will without 
interference and subject only to such 
restraint as we ourselves determine 
best suited to our needs within the 
framework of our Constitution. On 
the other hand, peace to the Soviets 
means the dominion of the world- 
wide Soviet universal state wherein 
all men have the equality of inmates 
of a slave-labor camp and the op- 
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portunity to obey orders or cease 
living. 

A world government must be able 
to enforce law and order to exist, 
but whose law and order will it up- 
hold? Any compromise between our 
system and the Soviet system is im- 
possible because the basic concepts 
underlying each are diametrically 
opposed. How the cynical Soviet 
leaders must laugh as they watch 
frantic attempts by our men of good 
will to discover a formula for dis- 
carding the principle that all men 
are endowed by their Creator with 
certain unalienable rights. . . . 

Perhaps, depending on one’s point 
of view, we are living in a fantastic 
world. The most fantastic thing 
about it, however, is the capacity of 
a portion of the population to ignore 
experience, human nature and hard 
facts. 

Joun M. Murrett, JR. 
Miami, Florida 
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Fair Trial and Free Press: 





No Fundamental Clash Between the Two 


by Florence E. Allen + Judge of the United States Court of Appeals for the Sixth Circuit 


® Freedom of the press is guaranteed by the First Amendment; the Fifth Amend- 
ment guarantees the right to due process of law, which encompasses a fair trial. 
There are cases where these two fundamental rights seem to clash—for example, 
the practice of some newspapers of giving exceptionally sensational publicity to 
criminal cases may prejudice the rights of the defendant. Addressing a panel 
conference at the Cincinnati regional meeting of the American Bar Association last 
June, Judge Allen pointed out that the problem is by no means insoluble. Much 
of the solution lies in the hands of lawyers themselves if only they will enforce 


their own Canons of Professional Ethics. 





® There can be no serious debate 
between lawyers and newspapermen, 
citizens of the United States, over the 
meaning and importance of the con- 
stitutional provisions for freedom of 
the press and for fair trial conducted 
according to due process of law. 

Freedom of the press is guaran- 
teed by the United States Constitu- 
tion in the First Amendment. Fair 
trial is guaranteed under due proc- 
ess of law recognized in the Fifth 
Amendment as one of the consti- 
tutional rights. Other specific consti- 
tutional requirements with respect 
to the trial of criminal cases insure 
the right to fair trial, such as trial by 
jury, the right of representation by 
counsel, the right to confront wit- 
nesses. 

It is worth while to repeat some 
well-known incidents in the history 
of the movement for freedom of 
the press so that we may have a 
proper perspective on the question. 
The First Amendment and the other 
constitutional provisions, including 
fair trial, were none of them written 


in vacuo. As late as 1811 in Eng- 
land a publisher was convicted for 
printing an article on “The Shame- 
ful Amount of Flogging in the 
Army”. In the course of trial the 
English judge declared, “But it is 
said that these defendants have the 
right to criticise the Parliament. 
That would be a very wide doctrine, 
indeed.” The men who wrote the 
First Amendment to our Constitu- 
tion had abandoned the doctrine of 
eighteenth century England de- 
clared by Dr. Samuel Johnson: “Ev- 
ery society has a right to preserve 
public peace and order and there- 
fore has a good right to prohibit 
the promulgation of opinions which 
have a dangerous tendency.” They 
had witnessed cruel prosecutions of 
English citizens for publishing crit- 
icisms of government. They had de- 
cided with Milton that they desired 
“the liberty to know, to utter and 
to argue freely, according to con- 
science, above all liberties.” They 
had seen with their own eyes the 
long prosecution of John Wilkes for 


criticizing the King, which would in 
our times be considered ordinary 
political comment. They intended to 
establish actual and enforcible free- 
dom of speech and of the press and 
therefore, at the overwhelming de- 
mand of public opinion, they in- 
serted in the Constitution the 
First Amendment guaranteeing these 
rights to every citizen. 

The founding fathers were also 
aware of the gross violation of hu- 
man rights which not too long ago 
had existed in Great Britain with 
reference to trials, particularly of 
men charged with treason. Sir Wal- 
ter Raleigh was convicted upon evi- 
dence generally conceded to have 
been insufficient, and sentenced to 
death in 1603 for treason. He was 
only charged with misprision of trea- 
son, that is to say, for concealment 
or some passive act in connection 
with the treason of others. His sen- 
tence was reprieved and he was con- 
fined in the Tower for thirteen years. 
In 1616 he was released and, incur- 
ring the displeasure of the govern- 
ment, at the demand of the ambas- 
sador of a foreign power, he was be- 
headed in 1618 under the suspended 
sentence of 1603. Raleigh never con- 
fronted his accusers. Because of 
Raleigh and countless others con- 
demned in unfair criminal trial, the 
founding fathers determined to pre- 
serve, not only freedom of speech 
and of the press, but the right of 
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jury trial, the right to counsel, the 
right to confront witnesses, the right 
to be convicted only under due proc- 
ess of law. 

There are countries where the 
press is not free. If we wish to know 
how this works on the courts, we 
may consider the Russian satellites. 
Behind the Iron Curtain free trials 
have been to a large extent elimi- 
nated. The Bulletin of the Interna- 
tional Commission of Jurists, No. 2, 
with reference to socialist legality in 
Czechoslovakia points out: 

Very few of the countries in the 
Soviet Orbit release for export the 
civil or criminal proceedings of their 
courts. Only one country issues a selec- 
tion of the decisions of its Supreme 
Court. There is good reason to be- 
lieve that the proceedings of these 
trials are not even available to law- 
yers, judges, and jurists within the 
country itself. It would appear that 
the incidence of crime, trial proce- 
dures, and the punishments meted out 
have all become state secrets and can 
no longer be issued even to the per- 
sons whose profession is the law. 

These facts emphasize the impor- 
tance of free press. Also they throw 
light upon our attitude toward 
freedom of the press. Americans do 
not have to be converted to belief 
in these basic rights. Neither do we 
have to establish a free press. We 
know that freedom of the press is 
essential to liberty and in America 
we have freedom of the press. It is 
rarely maintained that reporters 
should be excluded from the court. 
Such cases are extremely infrequent 
~article by Carl S. Krueger, 52 
Michigan Law Review 130 (Novem- 
ber, 1953). The Jelke case, in which 
such an exclusion was promptly re- 
versed, is the exception that proves 
the rule. To the same effect is Scripps 
Co. v. Fulton, 125 N.E. 2d 896. 
American papers are in general ac- 
corded full rights to report court 
hearings, to inspect court records, to 
criticize the judge himself. Craig v. 
Harney, 331 U.S. 367. Open public 
trial does exist. The question which 
particularly concerns us here is 
whether a defendant or a witness 
has to be photographed in order 
to have freedom of the press. Do 
court proceedings have to be tel- 


evised in order that the press 
may be free? 


A Clash of Rights... 


A Free Press, a Fair Trial 


At times the right of the free press 
to report judicial proceedings clashes 
with the right of the public and the 
litigant to fair trial. This is not 
meant in any way to indicate that I 
do not believe the press has a right 
to criticize the judiciary. As was 
stated in the 1937 report of the New- 
ton D. Baker Committee concerning 
these questions, “Judges, like any 
other public officers, must expect to 
have their conduct subjected to the 
freest criticism.” However, the com- 
mittee also recommended that it 
should be recognized “‘as a limitation 
upon publicity” that “the exclusion 
of anything that would tend to cor- 
rupt the judgment of the jury” by 
introducing prejudicial matter or by 
substituting unfounded rumor for 
competent evidence properly intro- 
duced should be forbidden. 

The process of contempt proceed- 
ings has long been employed by the 
courts to restrain newspaper publica- 
tions which ridicule or hold the 
courts up to contempt and in other 
ways tend to obstruct the exercise of 
judicial power. The early cases fol- 
lowed the English rule and held that 
the court, through contempt pro- 
ceedings, could punish newspaper 
comments which had a reasonable 
tendency seriously to affect the fair- 
ness of judicial proceedings. This 
rule, however, has been discarded by 
the Supreme Court in a series of cases 
such as Bridges v. California, 314 
U.S. 252, which held that contempt 
proceedings cannot be employed un- 
less the substantive evil is extremely 
serious and the degree of imminence 
extremely high. As stated in Penne- 
kamp v. Florida, 328 U.S. 331, 347: 

Freedom of discussion should be 
given the widest range compatible 
with the essential requirement of the 
fair and orderly administration of jus- 
tice. 

The power of the courts to punish 
misbehavior under Section 268 of 
the Judicial Code, now 18 U.S.C. 
§401, has also been curtailed by the 
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holding in Nye v. United States, 313 
U.S. 33. In this case an administra- 
tor, who was charged with crooked 
transactions in the settlement of a 
personal injury case, was held by the 
trial court to be guilty of contempt. 
The Court of Appeals affirmed the 
judgment. Some of the acts done by 
the administrator were performed 
100 miles from the courthouse, al- 
though certain acts were done with- 
in the courthouse itself. The trial 
court held this was “misbehavior 

. so near to the presence of 
the court” as to obstruct the admin- 
istration of justice. The Supreme 
Court in reversing the judgments 
held that the case was one of crimi- 
nal contempt and that the phrase “so 
near thereto”, 18 U.S.C., §401, must 
be restricted to acts in the vicinity 
of the court and must not be con- 
strued to apply to all acts which 
have a reasonable tendency to ob- 
struct the administration of justice. 
By this decision, Toledo Newspaper 
Co. v. United States, 247 U.S. 402, 
which held that contempt proceed- 
ings would lie in case of acts which 
had a reasonable tendency to ob- 
struct the administration of justice, 
was overruled. As it now stands the 
courts may punish contempts by 
publication under 18 U.S.C., §401, 
only in case of “clear and present 
danger’ and only when the acts are 
done in the vicinity of the court. 
So far as this statute is concerned, 
1 think we may fairly conclude that 
the press is free. 

Whether the taking of pictures in 
violation of the orders of the court 
constitutes contempt is still open for 
construction by the Supreme Court. 
In Ohio v. Clifford, 162 Ohio 370, 
involving the taking of pictures 
in the courtroom in_ violation 
of the orders of the trial judge, 
the Supreme Court refused to review 
the affirmance of the judgments fin- 
ing the city editor, the photographer 
and the reporter of a well-known 
paper for contempt. 

In her remarkable article upon 
this subject, Mrs. Lois Forer, winner 
of the Ross Essay Contest for 1953, 
39 A.B.A.J. 801, suggests that what 
we need in the present situation 
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with reference to the use of the con- 
tempt procedure in publication cases 
is a clarification of the clear and 
present danger rule. She suggests that 
proceedings in contempt for publica- 
tion relate only to publications in 
connection with jury trial and not 
in connection with proceedings be- 
fore a judge. She also suggests that 
the period to which contempt pro- 
ceedings for publication may apply 
should rightly be limited to the peri- 
od when the trial before a jury is 
actually pending and should not be 
extended to include motion for new 
trial or appellate proceedings. This 
suggestion if adopted has the practi- 
cal merit of obviating in many cases 
the considerable and sometimes jus- 
tifiable criticism cast upon judges, 
that in contempt proceedings they 
try cases based upon violation of 
their own orders, or personal attacks 
upon themselves as judges. In the 
Bridges case, the judge who tried the 
contempt proceedings was a different 
judge from the one to whom the 
publication was addressed. Mrs. For- 
er’s suggestion that the period be 
limited to the actual trial is in effect 
applied in certain Supreme Court 
decisions. Thus in the Bridges case 
the actual trial was over and the case 
was pending on motion for new trial 
when Bridges threatened to stir up 
12,000 workers against what he 
called the “outrageous” decision of 
the court. 

Mrs. Forer suggests that if de- 
famed the judge has the usual reme- 
dy of libel and slander. As a practical 
matter a judge cannot engage in liti- 
gation of this kind. From that stand- 
point he has no remedy. 

Since the power to punish publi- 
cation in contempt proceedings has 
been so curtailed, and in general 
rightly, we ask whether there is no 
other remedy for the alarming situa- 
tion which develops when as some- 
times happens a case is tried in the 
newspapers. Thinking newspaper- 
men have publicly recognized the ex- 
istence of this practice in certain 
cases and deplored its effect upon the 
impartiality of court proceedings. 

So far as the Bar is concerned, it 
has in its own hands the remedy in a 


large number of these cases. If the 
bar association actually restrained its 
own lawyers from giving tips and 
stories to newspapers in violation of 
Professional Canon 20, a vast num- 
ber of these conflicts would disap- 
pear. For instance, while a newspa- 
per may publish facts given in open 
court, it is generally agreed that it 
should not publish extraneous infor- 
nation derogatory to a defendant in 
a criminal case which may prejudice 
the public and thereby prejudice 
prospective jurors. “Fair Trial and 
Free Press”—Lois Forer, supra. It is 
also generally agreed that newspaper 
statements should not be made, ei- 
ther with reference to inadmissible 
evidence or with reference to evi- 
dence that has not been presented 
in court. But certain lawyers give 
the papers “scoops” on evidence of 
this kind. So the American Bar As- 
sociation has adopted Professional 
Canon No. 20, which reads as fol- 
lows: 

Newspaper publications by a lawyer 
as to pending or anticipated litigation 
may interfere with a fair trial in the 
Courts and otherwise prejudice the 
due administration of justice. General- 
ly they are to be condemned. If the 
extreme circumstances of a particular 
case justify a statement to the public, 
it is unprofessional to make it anony- 
mously. An ex parte reference to the 
facts should not go beyond quotation 
from the records and papers on file in 
the court; but even in extreme cases 
it is better to avoid any ex parte 
statement. 

This phrasing is certainly not dras- 
tic. But if this canon were enforced 
many instances of improper miscon- 
duct by a newspaper would be elim- 
inated. Eminent lawyers estimate 
that in a great number of the cases 
where newspapers publish objection- 
able matter with reference to pend- 
ing litigation the lawyers trying the 
cases have given the information 
to the press. The New York Coun- 
ty Lawyers’ Association Committee 
wishes this rule to be tightened up 
as follows: 


That no attorney in any pending or 
anticipated criminal or matrimonial 
litigation shall make any public state- 
ment or furnish any information to 
any media of publicity which may in- 
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terfere with a fair trial or otherwise 
prejudice the due administration of 
justice, irrespective of whether such 
statement is published under the name 
of the attorney or anonymously. 

Such a rule will prohibit the fur- 
nishing of information as to what an 
attorney expects to prove in a litiga- 
tion, or as to the names of any wit- 
nesses he proposes to call. It is pro- 
posed that if an attorney violates the 
rule during a trial, he may be sum- 
marily dealt with by the trial judge. 
If he does so prior to a trial, or sub- 
sequent thereto, then any organized 
bar association, or any aggrieved party 
can institute a special proceeding to 
have him punished for a contempt 
and the court may give other appro- 
priate relief. 

If he is found guilty, then the entire 
record shall be sent for appropriate 
action to that court having jurisdic- 
tion over the admission, censure and 
discipline of lawyers. 


The newspapers, while they have 
considered a code of ethics applica- 
ble to the reporting of trials, have 
not as yet adopted such a code. A 
particular field of conflict between 
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the courts and the newspapers is in 
connection with the taking of pic- 
tures and the televising of court pro- 
ceedings. Rule 53 of the Federal 
Rules of Criminal Procedure pro- 
vides that “The taking of photo- 
graphs in the court room during the 
progress of judicial proceedings or 
radio broadcasting of judicial pro- 
ceedings from the court room shall 
not be permitted by the court”. But 
some of the most sensational cases 
of recent years have not been crim- 
inal cases. The American Bar Asso- 
ciation in its Rule 35 of the Canons 
of Judicial Ethics states that the tak- 
ing of photographs, the broadcasting 
and televising of court proceedings 
should not be permitted. 


Radio and Television .. . 
Should They Have the 
Same Freedom? 

It is argued that radio and television 
are communication and should have 
the complete freedom accorded to 
the press. Max Lerner in a brilliant 
article in the AMERICAN Bar Asso- 
CIATION JOURNAL paints a glamorous 
picture of the advantages of which 
a citizen is deprived unless court 
proceedings are televised. But from 
the standpoint of confusion, dis- 
traction of witnesses and destruction 
of the right of privacy, all of these 
media are objectionable. It has been 
declared ever since courts were in- 
stituted that the purpose of a ju- 
dicial proceeding is the ascertain- 
ment of truth. A judicial proceed- 
ing, however much it may involve 
situations that are dramatic, is not 
a spectacle nor a gladiatorial con- 
test. It requires for the attainment 
of its purpose, the ascertainment of 
truth, that the proceedings, so far as 
possible, shall be normal and un- 
emotional. Now, television is not 
merely communication. It is com- 
munication plus vivid photography 
plus the theater. When President 
Eisenhower meets with the Cabinet 
and the proceedings are televised, 
neither he nor anyone in the meet- 


ing is giving testimony. Freedom of 
the press was never intended to give 
such multiple distractions entree to 
a court. 

Televising trials destroys the right 
of privacy for all concerned, for de- 
fendants, litigants, witnesses and the 
families involved. In the tragic Lind- 
bergh kidnapping case, the parents 
who deserved so much of us were 
forced by publicity to leave thei 
native land and seek privacy abroad. 
This was the result of publicity tac- 
tics used not only with reference to 
the kidnaping itself but also with 
reference to the Hauptmann trial. 
Prominent lawyers were interviewed 
on the radio, commenting on the 
evidence. The case was tried on the 
radio. Honorable newspapers con- 
demned these tactics, but the flight 
of the Lindberghs to a foreign coun- 
try for peace and refuge is history. 

The knowledge of a witness that 
he is talking to the whole United 
States, on a sensational trial is bound 
in many instances to have a disas- 
trous effect upon the natural and 
straightforward character of his testi- 
mony. In countless instances it will 
make the witness, consciously or un- 
consciously, attitudinize. Attorneys, 
and even court officials, may yield 
to the dramatic influence. And as 
pointed out by Judge Boldt of the 
United States District Court of Wash- 
ington, all of these modern media of 
communication, photography, radio 
and television, at their very best in- 
volve only fragmentary presentation 
of the trial. Canon 35 should be 
strictly enforced. It should be en- 
forced by the Bar, by the court with 
the support of the Bar, and by the 
newspapers themseives. For, as a 
prominent newspaper recently stated 
concerning a nationally famous case, 
the case had been ‘“‘sensationalized 
to the point at which the press must 
ask itself if its freedom carried to ex- 
cess doesn’t interfere with the con- 
duct of fair trials”. 


After all [said the paper], a fair 
trial, involving the age-old struggle of 
the individual against all-powerful 
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government, is the most Dasic, the 
most essential of all human rights. . . . 
Freedom of the press, gained in the 
last century or so as the democratic 
concept involved, is not an absolute. 
... And newspapers employ it to their 
peril when they interpose themselves 
between the people and their courts 
and undertake to try cases in print 
before, or as, the evidence is presented 
to the jury. We do not believe that the 
rights of a free press are paramount 
to the right of a fair trial. 

Much of the desired result in 
which both freedom of press and 
fairness of trial would be secured 
can be achieved apart from court 
compulsion. The situation is similar 
to the case of using preventive medi- 
cine. For instance, in a smallpox 
epidemic, by heroic exertion and the 
exposure of physicians and nurses, a 
few people are sometimes cured. But 
smallpox has been practically wiped 
out in the civilized nations by the 
proper use of vaccination. The Bar 
can discipline its own members and 
can compel them to obey Canon 20, 
the newspapers could establish a 
code adopting such rules as that en- 
acted in Rule 53 of the Federal Code 
of Criminai Procedure and Canon 
35. The attainment of these all- 
important ends rests first of all with 
the lawyers themselves, with the 
newspapermen themselves. The end 
to be achieved, the safeguarding of 
two vital constitutional rights, is 
surely worth all of the intelligent 
efforts that both of these intelligent 
professions can put forth. 

After all, our liberty is based not 
only on freedom of the press, vital 
as that is. It also is based upon free. 
dom of the individual. Freedom 
from conviction on hearsay testi- 
mony, freedom from conviction fol- 
lowing upon years of confinement 
without the issuance of any charge, 
both of these freedoms are essential. 
Without them our wealth, our ma- 
terial power, our mass production, 
will eventually come to nothing. 
With both of them America truly 
is, as Lincoln said, “the last best 
hope of earth”. 











Fo 


He 


by W 


® Bei 
by the 
of the 
Unive 





= My 
lieve- 
reasol 
his f 
these: 
which 
faith; 
not é 
in th 
worth 
score 
it is 
and tl 
often 
almos 
of hu 
pates 
man 
urabl 
tellec 
of lig 
ing c 
ery i 
engag 
the ai 
petty 
trans! 
show 
times 
or sel 
Son 
why 
amon 














For Lawyers’ Wives Only: 





How To Train a Lawyer To Be a Good Husband 


by William J. Palmer - Judge of the Superior Court of Los Angeles (California) 


® Being an address delivered by Judge Palmer at the 1955 annual reception given 
by the Lawyers’ Wives of Los Angeles for the married students of the Law Schools 
of the University of Southern California, Loyola University of Los Angeles, the 
University of California at Los Angeles, and Southwestern University. 





=" My observations lead me to be- 
lieve—assuming that a lawyer has a 
reasonable amount of ability—that 
his four greatest possessions are 
these: A good wife; a good name 
which he merits; a firm religious 
faith; and a sense of humor. I have 
not endeavored to state these assets 
in the order of their comparative 
worth. I do wish, however, to under- 
score the last item, only because 
it is a treasure which the moralist 
and the appraiser of human qualities 
often neglect: an attribute which is 
almost vital to a lawyer, a sense 
of humor. It is the magic that dissi- 
pates the tensions forged in hu- 
man contacts not altogether pleas- 
urable, in negotiations and in in- 
tellectual combat. It is the shaft 
of light that suddenly strikes, throw- 
ing color and life upon the drudg- 
ery in which, at times, we must 
engage. It is the alchemy that takes 
the annoying little things of life, the 
petty things that people do, and 
transmutes them into a curious side- 
show of human behavior. It is some- 
times even the “flash-back” to sanity 
or self-control. 

Someone has said that one reason 
why a man needs a wife is that 
among the things certain to go 


wrong not all of them can be blamed 
on the Government. And another 
pretty keen observer has said that a 
man needs a wife to take care of him 
and make him strong in body and 
mind so that she can lean on him. 
The ladies, I know, will recognize 
germs of truth in those statements, 
even though the words are half face- 
tious. But our ladies know vastly 
more about our dependence on 
them, more even than they ever will 
tell. And it would be a waste of ut- 
terance were I to attempt to articu- 
late what their experience and in- 
tuition tell them—what they know 
about a lawyer’s need of the com- 
panionship, counsel, encouragement, 
intuitive wisdom, loveliness and 
even the courage, of a good wife. 
Henceforth in our exchange of 
thought we shall take this need for 
granted. 

In stating a very brief list of a 
lawyer’s valuable possessions, I have 
not been unmindful of the advan- 
tages of a good bank account, of so- 
called “worldly” goods. In spite of 
the “blessings of adversity”, some of 
which I have suffered, I do not advo- 


cate poverty. I recognize the many 
cultural benefits and opportunities 
which property provides, having ob- 


served that the distinction so often 
drawn between property rights and 
human rights is usually a distinction 
of words, not of reality, that proper- 
ty rights are human rights, and that 
the two are inextricably interwoven 
in the fabric of civil liberty, humani- 
tarianism and progress. 

Some of you, I am sure, will re- 
member a gentleman who appeared 
one evening on a Groucho Marx 
program. He had come to California 
many years previously, had made 
some wise investments and had been 
lucky. worth 
about five million dollars at the time 
of this television appearance. 

Groucho inquired of him, “Well, 
how does it feel to have so much 
money? How does it feel to be worth 
five million dollars?” 

He replied, “Well, people say that 
money won't bring happiness, but it 
sure buys the kind of misery that 
you enjoy.” 

The point I wish to make is this: 
The compensation that a lawyer re- 
ceives for his services should be re- 
garded as a by-product, the by-prod- 
uct of his training, his knowledge, 
judgment, character and _ general 
ability. It is, of course, a perfectly 
wholesome, proper and necessary 
thing for a lawyer to expect to be 
reasonably compensated for his serv- 
ices, but it is a tragic and deteriorat- 
ing incidence if he falls into the 
habit of permitting the possibilities 
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of his own loss or aggrandizement to 
influence his judgment concerning 
the best interests or the well-being 
of his client. 

“Success”, said Henry David Tho- 
reau, “usually comes to those who 
are too busy to be looking for it.” 

Another important, even vital, as- 
set of a lawyer which I have not 
overlooked, but regard also as being 
largely a by-product, is good health. 
Dr. Albert Schweitzer once was asked 
to give his definition of happiness. 
He replied, “Happiness is good 
health plus a poor memory.” 

What he meant by “poor memory” 
was aptly indicated, I think, in a 
statement made by Charles Evans 
Hughes on his eighty-fifth birthday. 
He said, “The only reason I have 
lived so long is because I have never 
been absorbed in the past. Instead 
of brooding over disappointments, I 
have pushed what is done out of my 
mind and gone on to new activities.” 

The kind of mental strength and 
health that keeps one from brooding 
over disappointments and helps him 
push what is done out of mind is, in 
my opinion, a by-product. So I would 
name again as the four basically 
great possessions of a lawyer: A good 
wife; a good name; a firm religious 
faith; and a sense of humor. 


A Prescription .. . 
How To Have a Good Wife 


If I were asked to give a prescription 
to a young man advising him how 
to have a good wife, and if I wanted 
to make that prescription as concise 
as possible, I would write just four 
words: “Be a good husband.” I 
know, of course, that the prescrip- 
tion would not work in all cases, but 
it would be successful in at least 90 
per cent of cases, because in 90 per 
cent of marriages the woman enters 
the union with a soul-pervading se- 
riousness that we men probably do 
not understand; to her, marriage is a 
life-long project, which she is eager 
to have succeed; and she is ready to 
do her part, according to her light, 
to make it succeed. 

If the young man were to question 
me further, seeking counsel on how 
to be a good husband, I would tell 


him that most ot the advice, if good 
advice, that has been given by ex- 
perts, real and pseudo, on matrimo- 
nial and family relations could be 
summed up in one word, and that 
word is “kindness”. 

Let me return to Dr. Schweitzer, 
because he has said something that 
spares me an effort of elaboration 
on this point of kindness. As you 
know, numerous intelligent, well-in- 
formed people regard Dr. Schweitzer 
as the greatest living person. It is 
quite unnecessary, however, to at- 
tempt a comparative evaluation of 
him. All of us recognize in him a 
magnificent human being: physician, 
scientist, musician, philosopher, pro- 
found thinker and selfless humani- 
tarian. Dr. Schweitzer delivered a 
statement which has certain of the 
characteristics of the Sermon on the 
Mount and of the thirteenth chapter 
of St. Paul’s first letter to the Co- 
rinthians—that chapter beginning 
with the incisive, timeless words: 
“Though I speak with the tongues 
of men and of angels, and have not 
charity, I am become as sounding 
brass or a tinkling cymbal.” 

Dr. Schweitzer has said: “Kindness 
works simply and perseveringly; it 
produces no strained relations which 
prejudice its working; strained rela- 
tions which already exist, it relaxes. 
Mistrust and misunderstanding it 
puts to flight, and it strengthens it- 
self by calling forth answering kind- 
ness. Hence, it is the furthest reach- 
ing and the most effective of all 
forces.” 

It is worthy of note that when the 
Sermon on the Mount was delivered 
and when St. Paul wrote his letters, 
man was still more than a millen- 
nium away from the harnessed use 
of even molecular power; but this 
statement by Dr. Schweitzer is made 
by a scientist in the day of atomic 
power, and he says that the “furthest 
reaching and the most effective of all 
forces” is not atomic power, but 
kindness. 


Behavior Patterns . .. 
Human Beings and Animals 


Now, having been serious for a while, 
let us be only half serious and half 
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in fun for a few moments. Although 
different schools of psychology exist, 
all psychologists seem to agree on 
this, that there is a definite correla- 
tion between the behavior patterns 
of human beings and of other ani- 
mals. And the most successful meth- 
ods of training a husband involve 
the use of precisely the same basic 
principles as are used by modern ex- 
perts in the training of animals, 
whether they be fleas, white mice, 
dogs, horses, elephants or lions. 

We shall delve into that subject 
later. For the present I mean to dis- 
pose of two rather common sayings 
concerning this matter of animal 
training. You have heard it said that 
you can't teach an old dog new 
tricks. Unfortunately for us oldsters, 
a great deal of truth abides in that 
aphorism, and if our wives did not 
do a pretty good job of training in 
our pliable years, our situation is 
rather hopeless. However, this fact 
of consolation must not be ignored. 
A man’s age is not necessarily deter- 
mined by the chronometer. He is as 
old or as young as he acts. And that 
statement brings me to a point of 
psychology which I am particularly 
eager to stress. Almost everyone 
knows that our thinking affects our 
actions, but it is not so commonly 
known that our actions very definite- 
ly affect our thinking. Indeed, we 
might even take that famous line 
from the Book of Proverbs: “As a 
man thinketh in his heart, so is he”; 
reverse it, saying “As a man is, or as 
a man acts, so thinketh he”, and be 
not far from the truth. 

You have seen a great actor per- 
form, and possibly have commented 
that he “really lived his part’. In 
such observations, we usually put 
cause and effect together in this or- 
der: it was because he lived his part 
that he acted it so well. That deduc- 
tion, no doubt, is at least half the 
truth. But another half might be 
this: the reason he “really lived the 
part” was because he acted it so well. 
One day each of you young men will 
walk into court to try your first case; 
you will be nervous, possibly fraught 
with fear and trembling. Remember 
this suggestion: Be a good actor. 
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Stand up like a man of perfect poise. 
Act like a veteran of the Bar, and 
before you comprehend the process 
of interaction that has taken place, 
you will be “living the part”. 

Another familiar saying related to 
the training of animals is that in 
order to teach a dog, you must know 
more than the dog. Now, that may 
be a true statement as to dogs, but it 
is not true as to husbands. You can 
train a husband even though you 
don’t know as much as he does. In 
fact, he can be a genius, and you 
can still train him. I mention this 
possibility of being a genius because 
sometime in almost every good law- 
yer’s career, at least for a brief while, 
he will be convinced either by him- 
self, or by his good fortune in a case 
or two, or possibly even by his wife, 
that he is a genius. I would caution 
both husband and wife that the law 
is not a happy field for a genius if he 
expects recognition as such. A physi- 
cist or a chemist or a mathematician 
can evolve a new formula or achieve 
a discovery, and within a short time, 
if the discovery is true or the formula 
is sound, a dozen or more other sci- 
entists or mathematicians will prove 
it to be true. But in the law, except 
for the facts that are brought to us 
and to which we endeavor to apply 
the law, the truths we deal with are 
the truths of philosophy, religion 
and logic, fields in which intelligent 
and reasonable men can hold con- 
flicting opinions. 


Genius and the Law .. . 
Winning Wifely Admiration 
In contrast to that chemist, physi- 
cist or mathematician, a lawyer, al- 
though just as intelligent and just 
as profound, after developing a 
novel or profoundly logical theory 
of law, writing a magnificent brief, 
and waiting a few weeks or months 
for his accolade, may receive a little 
two-cent postcard telling him that 
the Supreme Court has reversed the 
judgment that he sought to uphold 
or upheld the one he sought to de- 


stroy. 

Let me illustrate the point in an- 
other way. Once upon a time, there 
was a mathematician, a college pro- 


fessor, whose wife found a good deal 
of pleasure in challenging his genius. 
One day they were shopping in a 
department store. The wife was at- 
tracted by the glistening, stainless 
She 
said, 


steel, double-width escalator. 


called to her husband, and 
“Henry, you are a mathematician. 
Tell me how many steps are in that 
escalator at any given instant ol 
time.” 

Henry watched it for a few mo- 
ments; he watched the steps coming 
in at the bottom and the steps going 
out at the top, and he tried some 
rapid calculations as the whole series 
of steps moved upward in endless 
procession. Finally he said, “Well, 
Mary, 


stumped in trying to count those 


I’m afraid you have me 
steps on the run. But you said I was 
a mathematician. Let’s find out if I 
am. You and I will start at the bot- 
tom. I will climb about as rapidly as 
I can, one step at a time. You follow 
me, but you take only one step for 
every two of mine. In other words, 
you climb half as fast as I do. Count 
your steps, and when you get to the 
top, tell me how many steps you 
took.” 

When both reached the top, the 
professor taken twenty-eight 
steps and his wife had taken twenty 


had 


one. He drew a piece of paper from 
his pocket, scribbled a few cryptic 
symbols and mathematical formulae, 
and said, “Well, Mary, there it is: 
at any given instant of time there are 
forty-two steps on that escalator. Or, 
to put the matter in another way, if 
the escalator should stop, it would 
have forty-two steps.” 

His answer was either right or 
wrong, and any mathematician very 
shortly can either verify the profes- 
sor’s result or prove it in error." 

But now let us listen in as a law- 
yer’s wife puts his genius to a test. 
She also likes to challenge her hus- 
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band’s perspicacity. 

After dinner one evening, she says 
to him, “John, I have a problem for 
you. A man was injured in an auto- 
mobile accident, and his injuries 
proved to be fatal. Let us call him 
Dalton. But before he died he had 
a period of consciousness and time 
to make a will. To avoid complicat- 
ing the problem with any factor of 
community property, let us assume 
that all the property referred to in 
the will was his separate estate. And 
just to make what he did under- 
standable, let us assume that his wife 
had some property of her own. 

“Dalton had no children, but his 
wife was pregnant. In this will he 
provided that if the child to be born 
was a boy, the boy should receive 
two-thirds of his estate and his wife 
should receive one-third; but if the 
child was a girl, the girl should re- 





1. This problem can be solved by establish- 
ing an algebraic equation, or it will solve itself 
if we correctly state its factual elements with 
appropriate symbols. Let X equal the number 
of steps in the escalator at any given instant. 
Let T equal the time of each of the professor's 
steps. As the professor starts, the escalator step 
that will be at the top when he reaches it is 
now the twenty-eighth step from the bottom. 
Between it now and the top are (X - 28) steps. 
These (X - 28) steps will move up and out at 
the top while he climbs the 28 steps or in 28T. 


His wife, climbing only half as fast as he, 
climbs 21 steps in 42T. In that time, (X - 21) 
escalator steps move up and out at the top. 
(X - 21) steps are seven more steps than 
(X - 28). 42T is 14T greater than 28T. Hence, 
the escalator steps move out at the top at the 
rate of 1 step for each 2T. Thus while the pro- 
fessor climbs 28 steps in 28T, 14 escalator steps 
move out at the top. These 14 steps and the 28 
climbed by the professor make a total of 42, 
the number in the escalator at any given 
instant. 
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ceive one-fourth of his estate and 
his wife should receive three-fourths. 

“Shortly thereafter he died. A 
while later his widow went to the 
hospital for her delivery, and she de- 
livered twins, one a boy and the 
other a girl. 

“Now, John, tell me how Dalton’s 
estate should have been divided un- 
der the will and under the law.” 

John goes into his study, slumps 
into his most comfortable chair, 
lights his pipe, and turns on the cog- 
itation. After a half hour or so, he 
comes up with an answer, the pro- 
duction of which convinces him that 
he is somewhat of a genius, and bol- 
sters his wife’s confidence in his sta- 
ture. On the next day he attends an 
office staff meeting with five other 
lawyers. After the business of the 
meeting has been disposed of, he 
propounds the problem his wife put 
to him on the evening before. He 
suggests that each have his answer 
at the morrow’s staff meeting. On the 
next day each of the five lawyers has 
an answer, but each answer is differ- 
ent from John’s and different from 
that of any of the others, and each 
lawyer has a good reason for his an- 
swer!? 

Such is the profession’s glorious 
chastening of its genius. 


The Art of Being Kind... 
Your Husband’s Limitations 


It is one thing for a husband to be 
basically sound and kind of purpose, 
fair and even chivalrous of intent. 
It is quite another thing for him to 
develop the skills of kindness or what 


might be called “the art of being 
kind”. I want to spend a few mo- 
ments developing one reason why we 
husbands, with the best of intentions, 
often fall far short of mastering the 
art of being kind. 

About eight years ago a book was 
published bearing the title Human 
Destiny. The late Dr. Millikan, of 
the California Institute of Technol- 
ogy, referred to it as a kind of book 
such as appears only once in a centu- 
ry. The author was a French scientist 
named Lecomte du Noiiy. He had 
spent a number of years in the 
United States; had lived in Califor- 
nia for a time. In the book he stated 
his conclusion that biologically the 
evolution of man had been com- 
pleted; the evolutionary process, 
however, was still operating, and 
would continue; henceforth man’s 
evolution would be of the spirit. 

Since du Noiiy’s book was pub- 
lished, a number of other scientists 
have stepped forward to express a 
similar conclusion. Last year a book 
was published, written by Raynor 
C. Johnson, Master of Queen’s Col- 
lege, University of Melbourne, Aus- 
tralia. The book is titled with a con- 
cept from Robert Browning, The Im- 
prisoned Splendour. Dr. Johnson is 
one of a number of scientists who no 
longer look askance at psychic re- 
search or at stories of mystical ex- 
perience when they come from per- 
sons who appear to bear the usual 
indicia of credibility. 

The author points to the fact 
that one of the goals of evolution 
has been the great elaboration of 


brain structure, and he asks why. He 
answers the question in this way: 
“to provide for increasing ranges of 
awareness; to provide an instrument 
increasingly more responsive and ef- 
ficient for the growing expression of 
Mind”. 

You will note the distinction he 
makes between the brain as a physi- 
cal instrument and the mind or spirit 
that uses it as a vehicle of expression. 
To Dr. Johnson we humans of the 
present are “embryonic spiritual be- 
ings”, entities having only simple 
consciousness, “‘which is, neverthe- 
less, eternal and infinite”. The future 
of man, he believes, lies in the ma- 
turing of these entities so that they 
come to know their divinity, which 
they already possess, but do not real- 
ize they possess. And this goal, he 
suggests, “is perhaps the basis of the 
whole cycle of Becoming.” 

Similar thoughts were expressed 
only recently in The Saturday Re- 
view of January 8, 1955, in an article 
by Professor Harold H. Smith, of the 
New York State College of Agricul- 
ture. Pointing to what he believes 
to be “Our Greatest Hope for the 
Future”, Professor Smith indicates 
his faith not alone in man’s body or 
brain, but in the continued evolu- 
tion of his spirit. 

He says that in the last 25,000 years 
man has changed little “in any fun- 
damental biological way”. The most 
reasonable conclusion, he _ believes, 
is that the physical human vehicle 
will remain much the same as it is 
now. Science fiction to the contrary, 
he opines, it is unlikely that the man 





2. The six solutions were: 

(1) Dalton expressed no testamentary inten- 
tion applicable to the facts that actually devel- 
oped. We can only guess as to what he might 
have wished in the circumstances. Hence no 
testament capable of execution exists. His es- 
tate should be distributed according to the 
laws of succession. 

(2) The child born last should be regarded 
as a pretermitted heir. He or she should take 
under the laws of succession. The remainder 
of the estate should be divided between the 
widow and the other child in accordance with 
the will. 

(3) The will does disclose the testator’s 
comparative wishes, judgments and intent of 
benefaction. As between wife and son, he 
wanted the son to have twice as much as the 
wife. As between daughter and wife, he 
wanted the daughter to have one-third as 
much as the wife. These ratios can be made 
effective by giving the wife 3/10 of the es- 
tate, the daughter 1/10, and the son 6/10. 

(4) Upon the same premise as that of solu- 
tion (3), one half of the estate should be di- 
vided between the widow and the son, 1/3 


of the half to the widow and 2/3 to the son; 
the other half should be divided between the 
widow and the daughter, 3/4 thereof to the 
widow and 1/4 to the daughter. 

(5) It seems a reasonable inference that 
solution (4) would give the widow a greater 
share of the estate than the testator would 
have willed had he anticipated the birth of 
twins, one a boy. Under solution (4) the 
widow would receive 13/24 of the estate, more 
than half. The will provides in effect that if 
Mrs. Dalton should bear a son, a child to carry 
the father’s name and to become a man in his 
father’s place, the wife should receive only 
1/3 of the estate. She did give birth to a son. 
The widow should receive 1/3 of the estate, 
and no more. It will be argued, of course, that 
the will also provided that if a daughter 
should be born, the wife should receive 3/4 
of the estate. Obviously, however, an implied 
condition was that the daughter would be 
the only child. After giving the widow 1/3 of 
the estate, the remainder should be divided 
between the two children in like proportions 
as the father appraised his benefaction toward 
them: If a daughter, 1/4; if a son, 2/3. Let us 
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translate these fractions so they have a 
common denominator: daughter, 3/12; son, 
8/12. The ratio is 3:8. After giving the wife 
1/3 of the estate, give the daughter 3/11 and 
the son 8/11 of the remainder. 

(6) For analogy, let us hypothesize a testator 
disposing of a specific, identified fund of 
$50,000. He wills $25,000 of the fund to his 
wife and $12,500 to each of two children. 
Before he dies, however, the specified fund 
is reduced in some way to $40,000. He makes 
no new will. The $40,000 is distributed in like 
proportions as the $50,000 would have been: 
1/2 to the wife, 1/4 to each of the children. 

In the Dalton case, we should effectuate the 
testator’s ratios. But the wife's fraction varies 
from 3/4 to 1/3. Let us find the mean. 3/4 
and 1/3 equal 13/12, a half of which is 13/24. 

Among the three beneficiaries, then, the 
ratio is in this order: daughter, 1/4; mother, 
13/24; son, 2/3. Using a common denominator, 
the ratio is: daughter, 6/24; mother, 13/24; 
son, 16/24; a total of 35/24. 

The daughter should receive 6/35 of the 
estate; the mether, 13/35; the son, 16/35. 
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of A.p. 5,000 or A.p. 50,000 will have 
the enlarged cranium and the with- 
ered arms sometimes pictured as his 
attributes. The man of the far to- 
morrow, the author believes, “will be 
just about the same physically and 
mentally as he is today”. 

So he, too, asks the question: 
“Where does man’s future lie?’’ And 
he answers: “In his cultural evolu- 
tion.” 

Let me mention one more scientist, 
Dr. W. M. Krogman, rather a famous 
professor of anthropology at the Uni- 
versity of Pennsylvania. Speaking be- 
fore the General Electric Science 
Forum some months ago, he under- 
took to visualize the man of five mil- 
lion years hence. He expressed the 
thought that that man might pos- 
sibly be somewhat different biologi- 
cally from us, a result of necessary 
adaptation to changing environ- 
ment. Pointing to the fact that the 
air has lost nearly all the hydrogen 
it once held, he recognized the pos- 
sibility of its losing much oxygen in 
five million years. Such a change 
would compel man to develop larger 
lung capacity than he now has, even 
as dwellers in the high Andes of 
South America already have done. 
But, thinks this savant, the chief dis- 
tinction between that future man 
and the man of today will lie in the 
brain elaboration and in mental and 
spiritual capacity. He sees the pos- 
sibility of extrasensory perception 
developed to the point where secrets 
will be extremely difficult to keep, 
if not impossible. Man’s mind will 
have almost cosmic sweep and power, 
he believes; it will have no frontiers, 
“no problem that it can not solve”, 
and “no aspiration that it can not 
encompass”. 


Mental Evolution . . . 
Clairvoyance v. Caprice 


But this evolution of the mind is not 
something new. It has been going on 
for thousands of years in the typical 
way of evolution; never en masse, 


but through selected individuals. 


One disconcerting fact about psychic 
phenomena as it stands today is that 
no one apparently has achieved a 


certain, positive method of distin- 
guishing the psychic from the illu- 
sory, the clairvoyant dream from the 
dream of caprice, the hunch from 
the hope, the intuitive perception 
from a suspicion, the true precogni- 
tion from a “pipe dream”. 

Let me illustrate that point with 
a couple of stories. A man dreamed 
one night that he had received two 
letters. They told him in detail how 
by gift or inheritance he would ac- 
quire title to a rubber plantation 
in Sumatra and to some mines in 
South America. Previously he had 
had the experience of a dream or 
two coming true or partly true. Un- 
der the spell of this late dream, he 
forgot about his dreams that had 
not come true. From the hope that 
“springs eternal in the human 
breast”, he was certain that this 
dream would come true. He became 
so convinced of the dream material- 
izing that his family commenced to 
worry about him. Finally they took 
him to a psychiatrist, who put him 
through a course of treatments. Lat- 
er the psychiatrist, telling certain of 
his colleagues about the case, said, 
“It was a difficult case, and I worked 
hard on it; but, you know, as luck 
would have it, just as the patient was 
cured, he received those two letters!” 

Then there is a story told of Adam 
and Eve. It doesn’t come from the 
Scriptures, so it MAy NoT be true. It 
seems that they had a rather satisfac- 
tory method of marking the passing 
of daylight time. One fig tree stood 
alone. In the early morning, it cast a 
long shadow to the west, and in the 
late afternoon, a long shadow to the 
east. At some distance east of the fig 
tree stood a big rock. Adam and Eve 
knew that when the shadow reached 
the rock, the day was nearly spent. 
One morning Adam told Eve that he 
was going hunting. She acquiesced, 
and he went forth. She busied her- 
self through the day as well as she 
could without television. She was pa- 
tient and unworried until the shadow 
reached the rock, and Adam was not 
home. As the shadow lengthened and 
Adam’s absence continued, she be- 
came nervous and impatient. Finally 
Adam did come home, as husbands 
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usually do. She gave him a cold, 
piercing look, saying in a voice of 
authority, “Adam, where have you 
been?” 

He replied, “Just as I said, Eve, I 
have been hunting.” 

Gazing at him intently, she quer- 
ied, “Adam, you wouldn’t deceive 
me, would you?” 

With a mixture of pique, patience, 
force and forbearance, he answered, 
“Eve, you know you are the only 
woman in the world.” 

Thus the discussion ended. But 
Eve was not relieved entirely of her 
“intuition”. That night, when Adam 
was sound asleep, she counted his 
ribs. 


Women in Advance... 

The Quality of Spirit 

In the evolution of the divine spirit 
in human personality, women, | am 
certain, assuming comparable envi- 
ronment and opportunity, have pro- 
gressed farther than men. Let us 
men stand on such ground as we can 
hold. We do not concede that women 
are more intelligent. Dr. Edward J. 
Sweeney, a research psychologist at 
Stanford University, spent two years 
in investigation, making a multitude 
of tests, to determine whether or not 
either sex held any intellectual su- 
periority over the other. He came to 
the conclusion that in general intelli- 
gence there never has been any de- 
monstrable superiority of either sex 
at any age. But he did find, by taking 
two groups of matched intelligence, 
one of men and one of women, that 
the men showed marked superiority 
in the solution of complicated prob- 
lems. 

But such tests give no answer con- 
cerning the quality of spirit, its sensi- 
tivity to the incorporeal realities, its 
affinity with a higher intelligence. In 
these respects, women, generally, I 
believe, have advanced farther than 
men in the destiny of evolution. And 
it is in relation to this margin of 
difference that we men have our 
greatest difficulty, and are most 
thoughtless and awkward, judged 
against a standard of mastery in the 
art of being kind. 

(Continued on page 979) 
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Highlights of the Annual Meeting: 


Philadelphia, Pennsylvania, August 22-26 


® The 1955 Annual Meeting was the 
largest in the history of the Ameri- 
can Bar Association, with a total reg- 
istration of 4,571. The members met 
in historic Philadelphia, the “Cradle 
of Liberty”, in the shadow of Inde- 
pendence Hall. 

This year’s meeting had a special 
significance. In addition to the usual 
work of the Association, the dele- 
gates gathered to honor the memory 
of Chief Justice John Marshall on 
the occasion of the two hundredth 
anniversary of his birth. The impor- 
tance of this anniversary was pointed 
up by the presence of the President 
of the United States and the Chief 
Justice at the Bicentennial Ceremo- 
nies, held on Wednesday afternoon, 
August 24, in Independence Square. 

Of the many memorable events of 
the 78th Annual Meeting, President 
Eisenhower's visit to the meeting 
will probably remain longest in the 
minds of those who attended. The 
ceremonies were preceded by a 
luncheon for some 3500 guests served 
on Independence Mall, opposite In- 
dependence Hall. 

The ceremonies themselves were 
colorful and impressive, featuring 
the Marine Corps Drum and Bugle 
Corps and a parade of Revolution- 
ary War battle colors, carried by a 
color guard composed of members 
of the Armed Forces. After the ad- 
dress of the President, Chief Justice 
Earl Warren responded. (These ad- 
dresses will be published in the No- 
vember issue of the JOURNAL.) 

The Marshall Bicentennial Cere- 
monies were, of course, only a part of 


the Annual Meeting, which opened 
officially on Monday, August 22, with 
a meeting of the Assembly in the 
Forrest Theater. At this session, ad- 
dresses of welcome were delivered 
by Governor George M. Leader, of 
Pennsylvania, Mayor Joseph  S. 
Clark, of Philadelphia, Paul A. 
Mueller, President of the Pennsyl- 
vania Bar Association, and C. Brew- 
ster Rhoads, Chancellor of the Phil- 
adelphia Bar Association. The re- 
sponse was by Wilber M. Brucker, 
Secretary of the Army. President 
Loyd Wright, of Los Angeles, deliv- 
ered the President’s Annual Address, 
which was published in the Septem- 
ber issue of the JouRNAL beginning 
at page 797. 

The third session of the Assembly, 
held in the Forrest Theater, 
took place on the afternoon of Au- 
gust 25, and featured addresses by 
The Right Honorable the Lord Jus- 
tice Denning, P.C., Q.C., Lord Jus- 
tice of Appeal, and D. Park Jamie- 
son, M. B. E., Q.C., LL.D., President 
of The Canadian Bar Association. 

The traditional Annual Dinner, 
held this year in the Ballroom 
of The Bellevue-Stratford, featured 
Vice President Nixon as the speaker. 
His address will also be published 
in our November issue. 

The House of Delegates, the As- 
sociation’s policy-making body, held 
four sessions. Although the House 
debated many important issues and 
made decisions of far-reaching im- 
portance, the spirit of this meeting 
was co-operation and sound caution 
rather than controversy. Fewer con- 


also 
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troversial proposals were presented 
to the House than usual, and on 
some questions that were presented 
the House deferred action so that 
more study could be made. 

The House did approve amend- 
ments to the By-Laws of the Associa- 
tion which will allow the Board of 
Governors to adopt a simpler, more 
efficient system of electing members 
of the Association. It rejected a pro- 
posal to amend the Constitution so 
as to make it possible for the Execu- 
tive Director to be a layman. This 
left in effect the present requirement 
that the Executive Director 
member of the Association. 

The House also called upon the 


be a 


state and local bar associations to 
poll their membership on the ques- 
tion of placing lawyers under the 
Social Security System and endorsed 
a bill, now pending in Congress, 
which will require Congress to desig- 
nate explicitly in future acts whether 
its intent is to occupy the whole field 
of a regulated area or to leave some 
room for legislation by the states. 

The meetings of the seventeen Sec- 
tions of the Association were, of 
course, of great importance, and 
most of the educational and “‘bread- 
and-butter” features of the Annual 
Meeting were found in the programs 
of the Sections. Summaries of these 
Section meetings will be found in 
this issue of the JouRNAL beginning 
at page 959. 

While the Annual Meeting is pri- 
marily a business meeting, one of 
the purposes of the American Bar 
Association is to “encourage cordial 
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the members of 
Bar”, Philadel- 
phia provided ample opportunity for 


intercourse 
the 


among 
American and 
cordial intercourse. 

On Sunday, even before the meet- 
ing officially opened, the Delaware 
Bar Association sponsored a trip to 
Longwood Gardens, the home of the 
late Pierre S. in- 


duPont, which 


| cluded a tour of the gardens and a 


performance of Gilbert and Sulli 


j van’s Trial by Jury. 





On Monday evening, August 22, 


there was a music festival at Con- 
vention Hall. The N.B.C. Symphony 
of the Air, conducted by Arthur 
Fiedler, played a program of classical 
and popular music. 

The visit to the Fairless Plant of 
the United States Steel Corporation, 
which had beén scheduled for Tues- 
day morning, was canceled because 
of the disastrous floods which hit the 
United States in 
wake of Hurricane 
cruise down-river on 


the 
Diane, but a 
the Delaware 
was substituted. That evening, there 


ae 


northeastern 


was a party in the Zoological Garden 
and Zoo. 

the entertainment 
the reception ten 


dered to President Loyd Wright by 


Highlight of 
Wednesday was 
the Pennsylvania Bar Association at 
the Philadelphia Museum of Art. 

These are, of course, only a few 
of the many attractions of the Phila- 
delphia meeting. In all, more than 
250 men and women prominent in 
legal and national affairs were speak- 
ers and participants in the many 
forums, workshops, institutes and 
business sessions of various affiliated 
organizations. The members had op- 
portunity to hear, 
General William J. Donovan, war- 
time head of the O.S.S.; U.N. Secre- 
tary General Dag Hammarskjold; 
Special Assistant to the President, 
Harold E. Stassen; Senator Margaret 
Chase Smith; Governor Robert B. 
Meyner of New Jersey; Major Gener- 
al Eugene M. Caffey, the Judge Ad- 
vocate General of the Army; Sir 
Lionel Frederick Heald, M.P., 


among others, 


for- 


Highlights of the Annual Meeting 


mer Attorney General of the United 
Kingdom; Former Senator George 
Wharton Pepper; Attorney General 
Herbert Brownell, |r.; Solicitor Gen- 
eral Simon E. Sobeloff; and Dr. K. C. 
Wu, 

Following the Annual Meeting, on 
Friday, August 26, about one hun- 


former Governor of Formosa. 


dred fifty sailed from Philadelphia 
on the Bermuda cruise especially ar- 
ranged for members of the American 
Bar Association and their families 
on the S.S. Silverstar by Geyelin, Inc. 
After sailing toward Bermuda for 
about twenty-four hours, reports 
were received that Hurricane Edith 
was scheduled to hit Bermuda about 
an hour after the Silverstar was to 
dock there. The course was changed 
Nassau, in the Bahamas, 
where passengers spent a busy day on 


toward 


August 30 sightseeing and shopping. 
The Silverstar docked in Philadel- 
phia Friday afternoon, September 2. 
All were delighted with this most re- 
laxing and enjoyable post-meeting 
trip. 








44 
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President Eisenhower Addressing the Members of the Association in Independence Square on August 24 
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The Bar: 


A Sleeping Giant 


by Harry D. Nims + of the New York Bar (New York City) 


= Lawyers are proud of their profession, and justly so. Mr. Nims, however, takes 
the profession to task in this article. The lawyer’s resistance to change, he says, 
has retarded necessary development of the administration of justice. He calls upon 


the organized Bar to mend its ways. 





® For well over a hundred years in 
the older states and in others, for 
lesser periods, the public has com- 
plained about the service of our civil 
courts and the methods used by 
them; and for many, many years or- 
ganizations have been created to 
study the courts and try to improve 
them. There was one in Massachu- 
setts as early as 1789 and one in New 
York in 1827. Universities have done 
likewise. Surveys and studies by de- 
voted lawyers and laymen, often oc- 
cupying years of time and effort and 
involving very substantial expense, 
have been prepared and published. 
Hundreds of articles have been 
printed in bar journals; there have 
been countless resolutions of bar as- 
sociations and eloquent speeches on 
reform. Often, newspapers have de- 
manded action; scholarly assemblies 
such as the Field Centenary in New 
York in 1949 have been held, ad- 
dressed by learned men. But these 
activities mean very little to political 
leaders in the legislatures or to those 
who select candidates for the bench 
and control court procedure, or to 
the great majority of lawyers. Their 
results so far as the basic difficulties 


are concerned have been rather neg- 
ligible. 

In February, 1954, Chief Justice 
Arthur T. Vanderbilt of New Jersey 
addressed the New York Coun- 
ty Lawyers’ Association on “The 
Courts, the Public and the Bar’. He 
referred to: “our professional apathy 
and .. . unwillingness to learn any- 
thing new” and to the fact that no 
bar association in New Jersey helped 
to set up the new court system there 
and that “most of them were in op- 
position”. 

The County Lawyers’ Association 
reported that this talk “aroused 
quite a storm of conflicting emotions 
in the Bar” and the New York Daily 
News quipped editorially the next 
day, “Quite a human and sensible 
mouthful, Judge Vanderbilt, but we 
do wonder if you're ever going to be 
invited to speak there again.” 

A situation that has existed as long 
as this one has cannot be accounted 
for by trivial or temporary condi- 
tions. There must be something that 
has sustained it year after year, but 
what that something is, is a real 
mystery. 

Improvement involves change. 
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Can it be that the answer we seek is 
the traditional age-old aversion of 
the average lawyer to change and 
his apathy regarding proposals for 
improvement in court methods? 
Chief Justice Vanderbilt thinks it is. 
In his New York address he said: 


All of the deficiencies of present day 
judicial administration . . . are readily 
curable and by remarkably simple 
means that are well known and tested 
by experience elsewhere. All we need 
to do is to overcome our professional 
apathy and put them into practice. 
Professional apathy, I may say from 
experience, is merely an euphemism 
for judicial and professional unwil- 
lingness to learn anything new, how- 
ever simple it may be. To be blunt, it 
is unadulterated selfishness and gross 
disregard of the public welfare in an 
area where we are charged with pri- 
mary responsibility. 

Resistance to change and apathy 
of this sort is not confined to lawyers. 
Indeed it is almost instinctive with 
most people. The tendency to stick 
to familiar paths, whether in the 
woods or human affairs, is common 
enough and most of us take the easy 
way. Customary methods seem safe 
because they have been tried. We 
know the results of their use and we 
are impressed with the argument 
that we should let well enough alone. 


The most ardent reformer is averse 
to change in his daily life and woe be- 
tide his wife if she burns his old slip- 
pers. Spirit of Conservatism—Arthur 
Bryant. 
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This tendency was 
enough in 1776 to be referred to in 
the Declaration* of Independence 
which states that: 


important 


. all experience hath shown that 
mankind are more disposed to suffer, 
while evils are sufferable, than to right 
themselves by abolishing the forms to 
which they are accustomed. 

We like to play it safe. The pros- 
perous and well-to-do resist change 
because they feel it may affect their 
vested interests. The selfish often op- 
pose change fearing that it may im- 
pair their income, their status or 
their jobs. Others resist change be- 
cause they feel they cannot foresee 
accurately its possible consequences 
and are not willing to take the time 
to study and appraise its effect. 

Pride of office or of calling often 
creates attitudes of this sort and this 
seems particularly true of profession- 
al men. Improved methods may show 
every likelihood of saving human 
life or mitigating human suffering 
but often that has not counted 
against this resistance or removed 
the apathy.’ 

The doctors of the Paris Academy 
of Medicine denounced Pasteur for 
his efforts to develop the germ theo- 
ry. One of them challenged him to 
a duel. 

Lister's theories regarding mi- 
crobes were tried out at Bellevue 
Hospital in New York, but New York 
physicians refused even to visit the 
wards in which this was being done. 

In the last century, in Europe and 
America, thousands of mothers died 
in maternity hospitals from puer- 
peral fever about which practically 
nothing was known. Dr. Ignaz Sem- 
melweiss, a physician in a maternity 
hospital in Vienna, resolved to find 
its cause and cure. Finally he deter- 
mined that it was contagious and 
checked if and 
nurses would wash their hands in 


could be doctors 
chlorinated water when they came 
from an autopsy to a delivery and he 
demonstrated that when this was 
done deaths fell to 1.27 per cent. His 
jealous associates drove him out. He 
went to Pest where he reduced deaths 
from the fever to .85 per cent but he 
met bitter opposition there. But he 


advocated change and change was 
anathema to his associates. 

Florence Nightingale with thirty- 
eight nurses reached the Crimea just 
after the Light Brigade rode into the 
valley of death at Balaclava. In the 
hospitals there soldiers were dying 
by hundreds because of filth and 
lack of care. She advocated better 
food and cleanliness. But the army 
doctors refused to co-operate with 
her. Finally conditions became so 
horrible and the clamor in England 
so loud that they capitulated and 
10,000 sick and wounded were put 
under the care of this “dangerous 
innovator”. In five months, deaths 
dropped from 42 per cent to 2 per 
cent. 

In May, 1954, The Reader’s Digest 
published a résumé of the book— 
The Saga of Billy Mitchell. The ré- 
sumé opens with this paragraph. 

The shocking story of how our top 
military brass destroyed the career of 

a brilliant and patriotic officer—be- 

cause they couldn’t comprehend his 

vision. The bitter fate of Billy Mitch- 

ell should be remembered always as a 

lesson in the danger of closed minds, 

unwilling to weigh objectively the 
merits of anything new and unortho- 
dox. 

Almost everywhere ideas of justice 
are changing, and this has opened 
up vast new obligations and oppor- 
tunities for the Bar, for the courts 
and for nations. What could be more 
logical or natural than that lawyers 
should be particularly alive to these 
changes? Strange to say, however, 
they are not. For generations they 
have not been interested in change 
or willing to accept new methods. 
They have been steeped in tradition 
and on Bench and Bar has lain the 
paralysis of custom. 


The Hallmark of Lawyers... 
Old Methods and Old Ways 


Their conservatism has been, 
haps, their best known hallmark. 
Often it has been wholesome and 
constructive, and generally speaking 
the public has watched their tena- 
cious grip on old methods and old 
ways with rather amused tolerance 
and let it go at that. 

Lawyers are just as alive to human 


per . 


A Sleeping Giant 


needs as any other group. For years, 
their service in all good causes, in 
village, town and city has been out- 
standing. The part they have played 
is little short of an epic, often un- 
noticed, unrewarded and unsung. 
Justice Jackson once wrote in praise 
of the country lawyer, who in many 
a community was (and still is) per- 
haps the most useful citizen—active 
in church, school board and lodge. 

Yet for a century these same men 
have looked with apathy and com- 
placency on the discontent of the 
public with our civil courts. They 
seem unconscious of, and to disre- 
gard, the hardships, human and 
financial, which litigants and their 
families have suffered, and suffer 
today, from the defects of that sys- 
tem. 

This complacency got its first jolt 
in the 1906 meeting of the American 
Bar Association at which 370 mem- 
bers out of a total of 5400 registered. 

One evening they were addressed 
by a Mr. Roscoe Pound, a young 
professor from a Nebraska law 
school, on “The Causes of Popular 
Dissatisfaction with the Administra- 
tion of Justice”. To the audience the 
very title was a shock. For them 
there was no “popular dissatisfac- 
tion” with the administration of jus- 
tice. With what could anyone be dis- 
satisfied? 

Colonel John H. Wigmore, who 
was then a young man, heard the 
address. He reported that when the 
speech reached its main thesis and 
the speaker began to specify parti- 
cular defects, “the conservative hear- 
ers sat in dumb dismay and hostile 
horror’’.? 

The speaker closed and a motion 
was made that 4000 copies of the ad- 
dress be printed and sent to the 
members of the Association. Then 
came the deluge. The speech was 
characterized as an attack on “the 
most refined and scientific system 
ever devised by the wit of man.” 
Only one voice was raised in its sup- 


1. An exhaustive study of resistance to 
change in technological fields will be found 
in a volume published in June, 1937, by the 
National Resources Committee entitled “Tech- 
nological Trends & National Policy”—75th 
Congress, First Session, House Docket 650. 

2. 20 Jour. Am. Jup. Soc. 177 (1937). 
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York City, is a former Chairman of the 
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Judicial Administration and was a mem- 
ber of the Judicial Council of New 
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author of articles and books on legal 
subjects. He received his preparatory 
education at Williams College (A.B. 
1898; M.A. 1915) and his legal educa- 
tion at New York University. He was 
admitted to the New York Bar in 1901. 
He is a member of The Association of 
the Bar of the City of New York, the 
New York County Lawyers Associa- 
tion, the American Bar Association, the 
American Judicature Society and the 
American Law Institute. 





port and the motion to print it was 
defeated. It was referred to a com- 
mittee which promptly buried it. 

But it was impossible to bury its 
effect on the few younger men who 
heard it. Some of them met the day 
after it was delivered and launched 
the movement to give our people 
better service in the civil courts and 
to counteract the resistance of the 
Bar to progress, so dramatically 
shown on this occasion. 


Five Reasons... 

Why Lawyers Resist Change 
Important as this attitude of the 
Bar has been and is today, it is diffi- 
cult to find much about it in legal 
literature. In October, 1952, in a 
radio address in London (published 


in 1953 by Heffer, Cambridge, Eng- 
land, in a pamphlet, “Law Reform 
and Law Making’), Professor Ar- 
thur L. Goodhart, a Master at Uni- 
versity College, Oxford, discussed 
lawyers’ resistance to change. He at- 
tributed it to: (1) Desire for cer- 
tainty and rigidity; (2) Indolence 
and dislike of mental effort which 
any change may involve; (3) Fear 
of change and of the consequence 
which change might entail; (4) 
Lack of knowledge of what can be 
done; (5) Lack of adequate machin- 
ery for reform. 

Professor Edson R. Sunderland, of 
the University of Michigan, referred 
to it in an article in the Chicago 
Sunday Tribune, June 11, 1926, en- 
titled ‘“‘Hundred Years’ War for Le- 
gal Reform in England”. He suggests 
that since the legislatures control 
court procedure, all lawyers must 
use the same methods. Hence they 
cannot and do not compete with 
one another except within the lim- 
its of these rules and the question of 
improvement does not seem vital to 
them because the handicaps aris- 
ing from inadequate court methods 
operate equally on all of them. 
Hence, self-interest does not encour- 
age them to work for reform. 
“Thus”, says Professor Sunderland, 
“not until conditions get so bad as 
to drive away their business, will 
this unreasoning group instinct 
scent danger and prepare to as- 
sume the burden of inevitable re- 
forms.” 

Change in court methods is resist- 
ed by some lawyers because they be- 
lieve that the law is an almost sacred 
system of logic and reason which 
produces the nearest human ap- 
proach to exact justice. Therefore 
its methods should not be changed. 
One early writer, eulogizing the law, 
exclaimed that “Her seat is in the 
bosom of God, her voice the har- 
mony of the world. All things in 
Heaven and earth do her homage.” 
Those who have ideas of this sort 
do not welcome change. 

Many believe that the courts are 
the ultimate source of justice and 
that if a controversy be presented 
to a court, exact justice will be 
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forthcoming, somewhat as the an- 
swer to a mathematical problem 
is produced by a mechanical brain, 
if a mass of data is fed into it. Natu- 
rally those who hold such ideas op- 
pose change. 

Some oppose change actively. Oth- 
ers feel that the courts are doing 
about as well as can be expected so 
are not interested in improvement 
and do nothing about it. 

There is reason for believing that 
at least 50 per cent of the Bar is in 
the latter group. This is ideal for the 
politicians for it eliminates much 
of the opposition to their use of the 
courts and court patronage to build 
up their machines and to reward 
faithful workers and substantial con- 
tributors with judgeships and clerk- 
ships for themselves and _ their 
friends. 


The Attitude of the Bar .. . 
Some Unfortunate Results 


The results of this attitude for the 
public are easily seen. It has _pre- 
vented us from ridding the courts 
of political influences which have 
cursed them for years. It has pre- 
vented improvement in methods for 
the selection of judges. It has dimin- 
ished public confidence in the courts. 
It has blocked administrative control 
of the courts which would bring bet- 
ter efficiency in the use of personnel 
and facilities. 

It has perpetuated delay in liti- 
gation and does so today. If such 
delay were essential to justice, it 
should prevail everywhere, in juris- 
dictions in which the work of the 
courts is light as well as those in 
which it is heavy. But it is not. It 
has been a blight on our adminis- 
tration of justice, a blight which in 
all these years, the profession, as a 
whole, has shown little inclination 
to remove. 

It may have affected lawyers’ in- 
come. The reports of the Depart- 
ment of Commerce indicate that be- 
tween 1929 and 1949 the income of 
all earners increased 109 per cent; 
that of doctors increased 108 per 
cent and that of lawyers 46 per cent 
(38 A.B.A.J. 197). In 1953 the 
Department reported that the aver- 











age QI 
1929 | 
yers W 
figures 
It h 
the w 
their | 
of ca 
comp! 
pensi\ 
publi 
sible. 
an ac 
make 
or or 
settle 
postp 
tions; 
defen 
der 
and | 
to su 
of tl 
such 
to pc 
sible. 
or m 
time 
Fo 
meal 
of tk 
has « 
twen 
four 
New 
Fc 
oftet 
es, | 
lay, 
pute 
A: 
wert 
wou 
the 
volv 
helr 
they 
law’ 
mee 
witl 
phe 
his 
aut 
thei 
stra 
frov 
jud 
c 








n 
a 
n 


‘y 











age gross income of physicians in 
1929 was $8,567 and that of law- 
yers was $7,997 while in 1951 these 
figures were $22,298 and $14,171. 

It has meant a definite change in 
the work of the courts. Formerly 
their principal function was the trial 
of cases. But trials are now so 
complicated, so dreary and so ex- 
pensive in time and money that the 
public avoids them whenever pos- 
sible. Creditors or claimants start 
an action, not to get a trial, but to 
make trouble for a stubborn debt- 
or or opponent and to force him to 
settle. Debtors use the courts to 
postpone payment on their obliga- 
tions; and they raise every possible 
defense and obstacle available un- 
der the rules and they are many; 
and the courts make little attempt 
to supervise the use or misuse made 
of their facilities. The object of 
such debtors is not to get a trial but 
to postpone payment as long as pos- 
sible. By so doing two or four years 
or more may be gained, and often 
time is money. 

For some appellate courts, it has 
meant decline in their work.? That 
of the New York Court of Appeals 
has decreased about 50 per cent in 
twenty-five years, and that of the 
four intermediate appellate courts in 
New York about one third. 

For those who use the courts it 
often causes strained family financ- 
es, loss of schooling for children, de- 
lay, anxiety, continuation of dis- 
putes and quarrels. 

Ask your friends whether, if they 
were involved in a lawsuit, they 
would rather end it by a trial with 
the delay, expense and worry in- 
volved for them and for those who 
help them as witnesses or whether 
they would prefer to have their 
lawyer and their opponent's lawyer 
meet with a judge, discuss the case 
with him and in a friendly atmos- 
phere allow him to use his skill, 
his wisdom, his humanity and his 
authority to help to end it then and 
there and note the responses. But, 
methods are 


strange to say such 


frowned upon by many lawyers and 
judges. 
Obviously, not all cases can be 


ended in this way-but experience in 
recent years in various courts shows 
that better than half of them can be. 
And would you agree with Justice 
David W. Peck, of New York, that 
“Two lawyers and a judge can know 
mere about a case and evaluate it 
better in an hour’s time than a jury 
can in three days’? And the aver- 
age person asks why not let them 
try. Perhaps such a discussion will 
end the case without trial. But con- 
ference procedure is anathema to 
many judges and lawyers. 

This resistance to change has had 
a disastrous effect on the Bar itself. 
This resistance has existed so long, is 
so general and has blocked so much 
progress that we have become almost 
fatalistic The idea that 
nothing can be done is so generally 
accepted that most of us take it for 


about it. 


granted that to study recommenda- 
tions for change, or work for their 
adoption, or to attend bar associa- 
tion meetings, is a waste of time. 

This same attitude is partially 
responsible for limiting the use- 
fulness of judicial councils. 

Some thirty years ago, a move- 
ment was started to facilitate court 
improvement by creating in each 
state an official agency made up of 
judges, lawyers and laymen to study 
the courts and suggest reform, which 
would seem a reasonably harmless 
activity. It was hoped that the law- 
yers and judges in the group would 
furnish the “know-how” and_ the 
laymen the incentive. Some forty 
states have created such councils but 
many of them have not been effec- 
tive, not because of defects in the 
plan, but because of lack of leader- 
ship and interest on the part of 
lawyers and judges in and outside 
the councils, legis- 
latures, often responding to pressure 
from Bench and Bar, have been so 
that 
many of them have been unable to 


and because 


niggardly in financing them 
function effectively. 
Twenty-one years ago (1934) the 
New York legislature created such 
a council and in later years sup- 
plemented the original legislation 
four times. But many judges and 
lawyers have disliked the Council 
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and some five years ago the legis- 
lature passed a bill abolishing it. 
This bill was vetoed. 

A second attempt was carried out 
secretly in the very last hours of the 
session of 1953-54. Without the 
knowledge of even the members of 
the Council in the legislature, politi- 
cians in the legislature who dislike 
the Council, cut its appropriation 
so drastically that it became prac- 
tically useless. 

Then in 1955 the legislature 
again abolished the Council and 
created a judicial conference made 
up of nine appellate judges which 
is given no powers of importance. 
It can “study” the courts, court leg- 
islation and court decisions. It can 
recommend, but not direct, the as- 
signment of judges to _ localities 
where they are most needed. In this 
respect this legislation ignores one 
of the most serious defects in the 
court setup of the state. It is to sub- 
mit a report once a year to the leg- 
islature. 

The weakness and ineffectiveness 
of this legislation to meet the needs 
of the New York courts may be 
safely ascribed to the apathy of the. 
Bench and Bar with respect to prac- 
tical progress, to their active oppo- 
sition to change and to their deter- 
mination to continue the domina- 
tion of the courts by politics. 

What a council can accomplish, if 
adequately, has been 
shown in California, Virginia, New 
York and elsewhere. One project 
of the California Council is de- 


supported 


scribed thus: 

The Council, at the request of the 
legislature, made an extensive and ex- 
haustive study of all the courts in the 
State, some 765 in number, exercising 
a limited jurisdiction below that of 
the Superior Court, including muni- 
cipal courts, city and police courts and 
the justices of the peace. As the result 
of this study, extensive recommenda- 
tions were made for the re-organiza- 
tion of these courts. These recommen- 
dations were adopted with but slight 
modifications. The proposed constitu- 
tional amendment was adopted in 
November 1950, by a substantial ma- 
jority with the result that, after 100 


(Continued on page 980) 





3. See “Quo Vadis” by George Rossman, 
32 One. L. Rev. 1 (1952). 
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Mr. Justice Jackson: 


His Contribution at Nuremberg 


by Gordon Dean - of the New York Bar (New York City) 


® Mr. Justice Jackson’s work in setting up and participating in the trial of the 
Nazi war criminals at Nuremberg has been the subject of controversy which will 
probably continue for some time. He himself regarded the Nuremberg trials as 
“the most enduring and constructive” work of his life. At the recent memorial 
service held at the Supreme Court on April 4 in honor of the late Justice, this 
difficult contribution to international law and world order was most ably dealt 
with by Mr. Dean, the former Chairman of the Atomic Energy Commission and 
one of Mr. Justice Jackson’s assistants at Nuremberg. 





." I have been requested by the So- 
licitor General to deal briefly with 
that segment of the life of Robert 
Jackson which was devoted to the 
Nuremberg trial. By comparison 
with other segments such as his days 
of law practice in New York state, 
his service in high positions in the 
executive branch of the Federal Gov- 
ernment, and his years on the Bench 
of the Supreme Court, the Nurem- 
berg period was brief indeed. How- 
ever, he said of it, only shortly be- 
fore his death: “The hard months 
at Nuremberg were spent in the 
most enduring and constructive work 
of my life.” This final appraisal from 
his own pen requires that we treat 
this period separately in _ these 
ceremonies. It is appropriate, there- 
fore, at this time that we revisit 
Nuremberg; for Robert Jackson was 
to his dying day proud of the Nu- 
remberg venture, proud of the con- 
cepts which were there given new 
life, proud that they were there im- 
plemented without compromise to 
the honor or fairness of his country 


and his profession. 

Nuremberg, the first international 
criminal assize in history, was a pio- 
neering effort in the law. From the 
first, uniquely vast and difficult deci- 
sions had to be made in an un- 
charted area. Robert Jackson did 
not shrink from the responsibility of 
making them. In the midst of world- 
wide hatred and outrage against the 
Nazis—what he called “the unthink- 
ing cry for vengeance which arises 
from the anguish of war’’—he raised 
the calm voice of reason. He boldly 
seized the initiative for the United 
States with the first and fundamental 
decision that there should be a trial 
rather than a summary disposition. 
“Now,” he said, “we stand at one 
of those rare moments when the 
thought and institutions and habits 
of the world have been shaken by 
the impact of world war on the lives 
of countless millions. Such occasions 
rarely come and quickly pass. We 
are put under a heavy responsibility 
to see that our behavior during this 
unsettled period will direct the 
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world’s thought toward a firmer en- 
forcement of the laws of internation- 
al conduct, so as to make war less 
attractive to those who have govern- 
ments and the destinies of peoples 
in their power.” 

With the decision that there be a 
trial some disagreed, but, as he later 
observed, “What we should have 
done with the war criminals is a 
question always evaded by those who 
find fault with what we did do.” 

Once this decision was made and 
was accepted by our British, French 
and Russian allies, Robert Jackson’s 
first task, as representative of the 
United States and its chief of coun- 
sel, was to spell out with representa- 
tives of the other allied nations the 
particular crimes for which the Nazi 
leaders should stand trial; his sec- 
ond, to reach with them agreement 
as to the fair judicial procedures to 
be followed; his third, to settle upon 
the individuals and organizations to 
be indicted; his fourth, to partic- 
ipate, as counsel for the United 
States, in their prosecution. 

His first great contributions were 
made at the quadripartite confer- 
ence in London and are represented 
by the Charter agreed upon by the 
four countries in August of 1945. 

The Charter set forth four cate- 
gories of offenses: (a) crimes against 
the peace; namely, planning, prepa- 
ring, initiating or waging a war 
of aggression or a war in violation 
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of international treaties. (b) war 
crimes; namely, violations of the 
laws or customs of war. (c) crimes 
against humanity; namely, murder, 
extermination, enslavement, depor- 
tation and other inhumane acts 
against any civilian population. (d) 
conspiracy to accomplish any of the 
foregoing. 

The Charter also set forth the pro- 
cedures to be followed and specified 
a number of guarantees of fair trial 
to the defendants, including notice, 
opportunity to be heard, present evi- 
dence and cross-examine, and the 
assistance of counsel. 

Robert Jackson and others have 
written at length concerning the 
problems which faced the negotia- 
tors in London—including multiple 
languages and diverse legal systems. 
There is no time here to review all 
this. Agreement was reached, just as 
agreement was later reached on the 
question of the individual defend- 
ants and on the charges and specifi- 
cations of the lengthy indictment. 

In his role as negotiator, as later 
in his role as prosecutor, Robert 
Jackson spoke so eloquently for 
America because his roots were deep 
in America. He was unbound by the 
traditions of diplomacy; unhandi- 
capped from having been too long 
abroad. He was informal and friend- 
ly yet firm. His thorough grounding 
in the Anglo-Saxon system of juris- 
prudence did not make him blind to 
those features of the civil system 
which fitted his basic concept of fair- 
ness. The result was a combination 
of procedural systems which did 
credit to them all. 

More than any other man, he was 
responsible for formulating the legal 
philosophy of the trial, as expressed 
in the Charter. The pillars of this 
philosophy were the twin principles 
that a war of aggression is a crime 
against international society, and 
that individuals, no matter how ex- 
alted their official positions, are per- 
sonally responsible for preparing 
and launching such a war. As he 
expressed it, 


the ultimate step in avoiding periodic 
wars, which are inevitable in a system 
of international lawlessness, is to make 


statesmen responsible to law. . . . We 
are able to do away with domestic 
tyranny and violence and aggression 
by those in power against the rights of 
their own people only when we make 
all men answerable to the law. This 
trial represents mankind's desperate 
effort to apply the discipline of the 
law to statesmen who have used their 
powers of state to attack the founda- 
tions of the world’s peace and to com- 
mit aggressions against the rights of 
their neighbors. 
While the Germans generally were 
hostile to the trial of their former 
leaders, it is significant that the basic 
principles of the Charter have not 
only been adopted by the United 
Nations but have also been em- 
bodied in the Bonn Constitution of 
Western Germany. The principles of 
international law to which Robert 
Jackson gave impetus are deep and 
enduring. 

Above all, he was ever sensitive to 
his deep responsibility to be fair, and 
was far more concerned on this score 
with the verdict of history than the 
verdict of his contemporaries or the 
number of convictions to be re- 
turned in the verdict of the Tribu- 
nal. He refused to be distracted by 
the lure of a cheap and easy tri- 
umph, so easily within his grasp. 

At the beginning of the trial he 
said: “We must never forget that the 
record on which we judge these de- 
fendants today is the record on 
which history will judge us tomor- 
row. To pass these defendants a 
poisoned chalice is to put it to our 
own lips as well.” And at the end he 
was able to say, with complete justi- 
fication: “Of one thing we may be 
sure. The future will never have to 
ask, with misgiving: “What could the 
Nazis have said in their favor?’ His- 
tory will know that whatever could 
be said, they were allowed to say. 
They have been given the kind of a 
trial which they, in the days of their 
pomp and power, never gave to any 
man.” 

As United States counsel, and par- 
ticularly since it was agreed that the 
trial should take place in the Ameri- 
can zone of occupation, Robert Jack- 
son had the ultimate responsibility 
for preparing the greatest trial in 
history. On the eve of the trial, he 
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jocularly remarked, “This is the first 
case I have ever tried when I had 
first to persuade others that a court 
should be established, help negotiate 
its establishment, and when that was 
done, not only prepare my case but 
find myself a courtroom in which to 
try it.” 

Only those who were there can 
comprehend the atmosphere of Nu- 
remberg in the summer and fall of 
1945. The city was a heap of rubble 
from beneath which rose the stench 
of thousands of rotted bodies. It was 
a depressing city in which the dismal 
green of faded Wehrmacht uniforms 
somehow typified the depression of 
all Germans. For the American sol- 
diers who remained, this was war’s 
anti-climax, and for the staffs which 
were to participate in the trial the 
prospect of a long and tedious trial 
seemed grim indeed. The Palace of 
Justice, which a few short weeks be- 
fore had been an enemy fortress in 
the hands of German SS troops, was 
just as cold and damp and uninspir- 
ing as the adjoining cell block in 
which the prisoners awaited trial. In 
this chilly, sullen and uninspiring 
atmosphere the trial was readied and 
conducted. 

The magnitude of the task may, 
as Robert Jackson later reported to 
the President, be suggested statisti- 
cally: 

Che trial was organized and ready 
to start less than 7 months after... the 
surrender of Germany. It was done in 
a ruined city and among an enemy 
population. The trial began on No- 
vember 20, 1945 and occupied 216 
days of trial time. 33 witnesses were 
called and examined for the prosecu- 
tion. 61 witnesses and 19 defendants 
testified for the defense; 143 addition- 
al witnesses gave testimony by inter- 
rogatories for the defense. The pro- 
ceedings were conducted and recorded 
in four languages—English, German, 
French, and Russian—and daily tran- 
scripts in the language of his choice 
was provided for each prosecuting staff 
and all counsel for defendants. The 
English transcript of the proceedings 
covers over 17,000 pages. All proceed- 
ings were sound-reported in the orig- 
inal language used. 

In preparation for the trial over 
100,000 captured German documents 
were screened or examined and about 
10,000 were selected for intensive ex- 
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amination as having probable eviden- 
tiary value. Of these, about 4,000 were 
translated into four languages and 
used, in whole or in part, in the trial 
as exhibits. Millions of feet of cap- 
tured moving picture film were ex- 
amined and over 100,000 feet brought 
to Nuremberg. Relevant sections were 
prepared and introduced as exhibits. 
Over 25,000 captured still photographs 
were brought to Nuremberg, together 
with Hitler’s personal photographer 
who took most of them. More than 
1,800 were selected and prepared for 
use as exhibits. The Tribunal, i its 
judgment, states: ‘““The case, therefore, 
against the defendants rests in large 
measure on documents of their own 
making, the authenticity of which has 
not been challenged except in one or 
two cases.” 

Robert Jackson’s role in this mas- 
sive undertaking will not be remem- 
bered as that of the great organizer. 
He was not by nature cast for the 
part of the tough tyrant of a trial 
team. Rather his contribution was 
that of bringing from the mountains 
of mimeograph, from the captured 
chronicles of brutality, from the 
long recitations of misery, enslave- 
ment and death, some order, some 
meaning, some clear objective of the 
trial clearly stated. All looked to him 
to distill from these frightful facts 
and from such international law and 
treaties as existed a case which might 
afford the beginnings of a key to in- 
ternational law and order. In this 
task, he was never to be found wal- 
lowing in the eddies of detail. His 
was a bold stroke and it took him to 
the deep waters. 

This is best demonstrated in his 
opening statement to the Tribunal. 
As his voice rang out in the Palace 
of Justi:2 he lifted the weary coterie 
of judges, lawyers and _ spectators 
from contemplation of the details of 
treachery and butchery to the larger 
crime of breaking the peace of the 
world. He said: 

The wrongs which we seek to con- 
demn and punish have been so calcu- 
lated, so malignant and so devastating, 
that civilization cannot tolerate their 
being ignored because it cannot sur- 
vive their being repeated. That four 
great nations, flushed with victory and 
stung with injury stay the hand of 
vengeance and voluntarily submit 
their captive enemies to the judgment 


of the law is one of the most significant 

tributes that Power ever has paid to 

Reason. 

If these men are the first war leaders 
of a defeated nation to be prosecuted 
in the name of the law, they are also 
the first to be given a chance to plead 
for their lives in the name of the law. 
. . . Despite the fact that public opin- 
ion already condemns their acts, we 
agree that here they must be given a 
presumption of innocence, and we ac- 
cept the burden of proving criminal 
acts and the responsibility of these de- 
fendants for their commission. 

We will not ask you to convict these 

men on the testimony of their foes. . . . 

Our proof will be disgusting and you 

will say I have robbed you of your 

sleep. But these are the things which 
have turned the stomach of the world 
and set every civilized hand against 

Nazi Germany. 

In explaining the basis of the prin- 
ciple charge—conspiracy to wage and 
waging an aggressive war he said: 
“It may be said that this is new law, 
not authoritatively declared at the 
time they did the acts it condemns, 
and that this declaration of the law 
has taken them by surprise. 

“I cannot, of course, deny that 
these men are surprised that this is 
the law; they really are surprised 
that there is any such thing as law. 
These defendants did not rely on 
any law at all. Their program ig- 
nored and defied all law.” 

He then went on to recite what 
all knew but which few, until Jack- 
son, had taken seriously, the numer- 
ous declarations in international 
treaties (to some of which Germany 
was a party) which stated unequivo- 
cally that the waging of an aggres- 
sive war is an international crime. 

He went on to say, however: 


But if it be thought that the Char- 
ter, whose declarations concededly 
bind us all, does contain new law I 
still do not shrink from demanding its 
strict application by this Tribunal. . . . 
It is true, of course, that we have no 
judicial precedent for the Charter. 
But international law is more than a 
scholarly collection of abstract and im- 
mutable principles. It is an outgrowth 
of treaties and agreements between 
nations and of accepted customs. Yet 
every custom has its origin in some 
single act, and every agreement has to 
be initiated by the action of some 
state. Unless we are prepared to aban- 
don every principle of growth for in- 


914 American Bar Association Journal 


ternational law, we cannot deny thai 
our own day has the right to institut 
customs and to conclude agreements 
that will themselves become 
of a newer and strengthened interna 
tional law. International law is not 


capable of development by the normal | 


processes of legislation for there is no 

continuing international legislative 

authority. Innovations and _ revisions 
in international law are brought about 
by the action of governments designed 

to meet a change in circumstances. li 

grows, as did the common law, through 

decisions reached from time to time 
in adapting settled principles to new 

Situations. 

Robert Jackson had the unusual 
capacity to strike to the heart of the 
matter and to clothe the truth there- 
in discovered with words so vivid 
and so forceful that one never lost 
sight of it. 

It would profit us all to study the 
words with which Robert Jackson 
clothed his thought. His were not 
the celestial and ethereal and deli- 
cate words of the poet. They were 
never the sonorous polysyllables of 
the orator straining to fire the emo- 
tions. Neither were they hard and 
jagged and cruel as well they might 
have been in such a trial. They were 
rather clear and simple Anglo-Saxon 
words, arranged frequently in an epi- 
gramatic form but always chosen to 
bring to light the truth he feared 
might otherwise lie hidden. They 
were the words best designed to strip 
from logic its dullness and make it 
exciting and memorable. 

We find this in all his writings— 
the opening statement, his reports 
to the President, his many statements 
to the Tribunal, his closing argu- 
ment, and in the lucid accounts after 
the trial addressed to members of 
the Bar throughout the world. 

Robert Jackson closed his opening 
statement to the Tribunal with these 
long-to-be-remembered words: 

The real complaining party at your 
bar is Civilization. Civilization 
asks whether law is so laggard as to be 
utterly helpless to deal with crimes of 
this magnitude by criminals of this 
order of importance. It does not ex- 
pect that you can make war impossi- 
ble. It does expect that your juridical 
action will put the forces of Interna- 
tional Law, its precepts, its prohibi- 
tions and, most of all, its sanctions, on 
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the side of peace, so that men and 
women of good will in all countries 
may have “leave to live by no man’s 
leave, underneath the law.” 

Whether the Nuremberg venture 
was, as he saw it, “the most enduring 
effort of Robert 
Jackson's life, must remain for the 


and constructive” 


verdict of time. But the verdict on 
the man, of whom alone Nuremberg 
was the lengthened shadow, has al- 
ready been rendered, and time will 
not change it. As he himself said in 
memory of another Justice of the 
Supreme Court, “The future will 
have no difficulty in learning what 


Traffic Court Awards 


® The Committee on Traffic Court 
Program of the American Bar Asso- 
ciation has announced the selection 
of twenty cities to receive 1955 traffic 
court awards for “progress in im- 
proving the quality of traffic courts”. 

The awards were presented at the 
opening session of the American Bar 
Association’s 78th Annual Meeting 
in Philadelphia, Pennsylvania. 

The Committee's 
said: 


announcement 
“The basis of these awards in- 
cludes traffic court administration, 
trial procedure, use of model non- 
fixable traffic tickets, courtroom en- 
activities, 
penalization methods, separation of 
traffic trials from other trials and at- 
tendance at traffic court conferences 
by judges and prosecutors. Selection 
for these awards does not necessarily 
indicate that present methods, oper- 
ations, practices and procedures in 
these cities are 100 per cent perfec- 
tion. Neither does it mean that the 
cities chosen necessarily have the best 
trafic courts in the country. The 


vironment, educational 


awards are made for progress in the 
improvement in the quality of traffic 
courts during the last year.” 

The Committee reported 1,093 
cities filed reports on their traffic 
court operations with the American 
Bar Association for the calendar year 
1954, and that the traffic courts in 


these cities processed 18,498,804 cases 
last year. Of these, 6,168,342 were for 
hazardous moving traflic violations. 

Following are the 1955 awards to 
cities in various population cate- 
gories: 

Cities of 10,000 to 25,000: Honor- 
able mention to IRONWoopD, MICcHI- 
GAN and UNIVERsITY PARK, TEXAS. 

Cities of 25,000 to 50,000: First 
place: Wausau, WISCONSIN. Second 
place: BARBERTON, On10; Honorable 
Mention: KEARNEY, NEW JERSEY. 

Cities of 50,000 to 100,000: First 
place: SPRINGFIELD, On1o; Second 
place: HAMMonpD, INpIANA; Honor- 
able Mention: INGLEwoop, CALIFOR- 
NIA. 

Cities.of 100,000 to 200,000: First 
place: ARLINGTON, VirGINIA. Second 
place: (tie) Mosite, ALABAMA, and 
AMARILLO, TEXAS. 

Cities of 200,000 to 250,000: Hon- 
orable Mention: Fort WortH, TEx- 
AS; ROCHESTER, NEW YORK. 

Cities 350,000 to 500,000: First 
place: OAKLAND, CALIFORNIA: Sec- 
ond place: MEMPHIS, TENNESSEE. 

Cities 500,000 to 750,000: First 
place: MINNEAPOLIS, MINNESOTA. 
Second place: New Or LEANs, Loul- 
sIANA: Honorable mention: MuIL- 
WAUKEE, WISCONSIN. 

Cities 750,000 to 1,000,000 receive 
no award. 

Cities over 1,000,000: First place: 
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he meant and what he stood for.” 
In the current miasma of world con- 
flict and confusion we would do well 
to bring to our task the unadorned 
freshness, the intellectual courage 
and integrity, and the passion for 
freedom and fairness which marked 


the life of Robert Jackson. 


Cuicaco, ILuinotis; Honorable Men- 
tion: NEw York, New York. 

Other cities with outstanding 
Traffic Courts, deserving special 
mention: 

Detroit, MicHIGAN; Los ANGELEs, 
CALIFORNIA; WASHINGTON, D. C.; 
PORTLAND, OREGON; DENVER, COLO- 
RADO; KANsaAs City, KANsAs; COLUM- 
BUS, OHIO; AKRON, OuI0; TOLEDO, 
OHIO; OKLAHOMA City, OKLAHOMA; 
PASADENA, CALIFORNIA; CHATTANOO- 
GA, TENNESSEE. 

The Committee acknowledges the 
valuable help of the National Safety 
Council for conducting the adminis- 
trative details required by this traf- 
fic court inventory. 

The plaques were presented to the 
representatives of the cities of over 
100,000 population by Loyd Wright, 
President of the Association. 

Awards to other cities will be pre- 
sented at appropriate ceremonies to 
be held in those cities at a later date. 

The national awards for traffic 
courts were originated by the Ameri- 
can Bar Association 15 years ago, 
when the Association last held its 
Annual Meeting in Philadelphia. 
This is the eighth year in which the 
awards have been made. For the first 
time this year, judges of traffic courts 
in cities over 100,000 were invited to 
appear at the annual meeting to re- 
ceive the awards personally. 
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American Bar Foundation: 


Annual Report of the President 


® The American Bar Foundation has now been in operation in its quarters in the 
American Bar Center for a little more than a year. This is the first Annual Report 
of the President of the Foundation, Loyd Wright, of Los Angeles, President in 


1954-1955. 





= The American Bar Foundation is 
a corporation organized under the 
General Not for Profit Corporation 
Act of the State of Illinois, under 
Articles of Incorporation dated No- 
vember 1, 1952. Members of the 
corporation are the persons who 
from time to time are members of 
the Board of Governors of the Amer- 
ican Bar Association. The affairs of 
the corporation are managed by a 
Board of Directors, seven in num- 
ber, who are chosen annually by the 
members. The Board, in turn, elects 
the officers—namely, President, Vice 
President, Secretary and Treasurer. 

The executive officer of the Foun- 
dation is the Administrator, chosen 
by the Directors to perform such 
duties as are assigned to him by the 
President and the Directors. 

Committees of the Foundation 
are created from time to time by 
the Directors. 

The major objectives of the Foun- 
dation, as stated in its Articles of 
Incorporation, are as follows: 

To foster and maintain the honor 
and integrity of the profession of the 
law; 

To study, improve and to facili- 
tate the administration of justice; 

To promote the study of the law 
and research therein, the diffusion 
of knowledge thereof, and the con- 
tinuing education of lawyers; 

To cause to be published and to 


distribute addresses, reports, treatis- 
es and other literary works on legal 
subjects; 

To maintain a law library and a 
research center; 

To acquire, preserve and exuibit 
rare books and documents, objects 
of art and items of historical inter- 
est having legal significance or bear- 
ing on the administration of justice; 

To promote suitable standards of 
legal education. 

The Articles of Incorporation pro- 
vide that no part of the net earnings 
of the Corporation shall inure to the 
benefit of any private member or in- 
dividual and that no substantial part 
of the activities of the corporation 
shall involve the carrying on of 
propaganda or otherwise attempting 
to influence legislation. 


Assets and Obligations 


The Foundation is the owner of the 
building in Chicago known as the 
American Bar Center, located at 1155 
East Sixtieth Street. The land was 
donated to ‘the Foundation by the 
University of Chicage. Total cost of 
the building was about $1,750,- 
000. The furniture and equipment 
owned by the Foundation cost ap- 
proximately $85,000, and its library, 
most of which has been donated by 
various law book publishers, has a 
present estimated value of $30,000. 
As of June 30, 1955, the Founda- 
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tion still held pledges receivable 
from the building fund campaign in 
the amount of about $292,000. Its 
only major indebtedness was, as of 
that date, to the American Bar As- 
sociation in the amount of $81,621.54 
for cash advances made against these 
unpaid pledges. The Foundation 
has no mortgage on its property and 
has no funded or bank indebtedness. 
If all of its pledges then unpaid are 
hereafter collected, its balance of 
working capital as of June 30, 1955, 
is about $171,000 available for fu- 
ture general Foundation operations. 

The Foundation also had, as of 
June 30, 1955, certain funds which 
had been granted to the Foundation 
or allocated by it for special research 
projects. 

These figures are approximations 
based on a detailed audit prepared 
by certified public accountants for 
the Directors of the Foundation 
dated July 19, 1955. The same audit 
shows that of the $50,000 appropri- 
ated for research and library activi- 
ties for the fiscal year ending June 
30, 1955, only $27,351.08 was ex- 
pended. It is proper to pay a trib- 
ute to the realistic and businesslike 
approach which the Administrator, 
John C. Cooper, and his staff have 
brought to, the work of the Founda 
tion. 

The Foundation has leased to the 
American Bar Association that part 
of the American Bar Center now be- 
ing used by the Association as its 
headquarters, part of which it sub- 
lets to affiliated organizations, and 
the Foundation has retained for its 
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own use the three-story wing in 


which its research and library ac- 


The _ Asso- 
ciation, in consideration of its occu- 


tivities are carried on. 
pancy of the premises, pays the cost 
of upkeep, maintenance, insurance 
and certain other charges of the en- 
tire American Bar Center. 

The sound position of the Foun- 
dation, so far as capital assets are 
concerned, can be traced to various 
sources, particularly the donation re- 
ceived through the American Bar As- 
Endowment from the es- 
William Cromwell, 
the donation by the University of 


sociation 
tate of Nelson 
Chicago of the land on which the 
American Bar Center stands, the do- 
nation by the American Bar Associa- 
tion of funds which it had accumu 
lated in the past for the erection of 
a new headquarters, and last and 
most important of all, the generosity 
of members and friends of the Amer- 


ican Bar Association who gave so 
liberally of both time and funds to- 
wards the Foundation’s building 


campaign. This campaign was car- 
ried on by the Finance Committee 
of the Foundation, first under the 
chairmanship of the late George 
Maurice Morris, and since his death 
under the chairmanship of Albert E. 
Jenner, Jr. To these men and to 
each member of the Finance Com- 
mittee, the Foundation and the or- 
ganized Bar will always be indebted. 

The building was dedicated last 
August. The American Bar Associ- 
ation moved its headquarters to the 
Center in October, and the Founda- 
tion opened the Research Center 
and established the Cromwell Li- 
brary in January, 1955. The Build- 
ing Committee, under the chairman- 
ship of Allan H. W. Higgins, has 
continued its work of completing f- 
nal matters of detail with the build- 
ing contractor and architects. The 
thanks of the Foundation were ex- 
pressed to the Building Committee 
at the time of the dedication. It is 
proper, that this annual 
report should state again the deep 


however, 


appreciation which the Foundation 
and the Bar have of the outstanding 
work of its Building Committee. 


The American Bar Center will al- 


ways be a monument to the success 
of their endeavors. 

Activities 

The major function of the Founda- 
tion is to serve the organized Bar 
through its research and library fa- 
cilities. 

the 
American Bar Center, the research 


Before the completion of 
and library activities were well un- 
der way. The Research and Library 
Committee, under the chairmanship 
of John C. Cooper until December 
31, 1953, and since then under the 
chairmanship of Robert G. Storey, 
planned and began much of the 
work now being carried on. During 
the past year major research projects 
have been actively pursued. 

The project for a Survey of the 
Administration of Criminal Justice 
in the United States, supported by 
grants from The Ford Foundation, 
is under the immediate supervision 
of a special committee headed by 
General William J. On 
July 10, 1955, the Foundation pub- 


Donovan. 


lished, as part of the work of this 
project, a Plan for Survey prepared 
by the project director, marking 
completion of the planning stage of 
the project. 

The project for a study of the 
Ethics to 


whether they require rewriting in 


Canons. of determine 
the light of new conditions is going 
forward under the immediate super- 
vision of a special committee head- 
ed by Judge Philbrick McCoy. The 
committee is studying the question 
of whether a revision or restatement 
of the Canons should be undertaken 
and, if so, what would be the cost of 
a long-range detailed project. The 
Board of Directors of the Founda- 
the 
tions of the special committee dur- 


tion will receive recommenda- 
ing the forthcoming year. 

The program for assistance by the 
Foundation in the possible creation 
of a Korean Legal Center is going 
forward under the supervision of a 
special committee headed by Rob- 
ert G. Storey. The future activities 
of this program will depend upon 
negotiations being conducted with 
an agency of the U.S. Government 


The American Bar Foundation 


which is considering needed funds. 
The program will not involve the 
Foundation itself in any financial 
obligation. 

The project for the preparation 
of a Sourcebook on the Background 
of the Rights of Citizens as now con- 
tained generally in the United States 
Constitution and the Bill of Rights 
is going forward, supported by a 
grant from the Sloane Foundation, 
under the supervision of the Admin- 
istrator. The project is expected to 
be completed during the forthcom- 
ing year. 

The project for research request 
ed by the National Conference of 
Commissioners Uniform State 


Laws as to a possible Model Voters 


on 


Registration Act has been completed 
and a report has been prepared and 
delivered to the Commissioners on 
the present status of registration acts 
in the forty-eight states. The re- 
search project did not seek to deter- 
mine whether a model act was or 
was not needed or feasible. 

After the last Annual Meeting of 
the American Bar Association, there 
were referred to the Foundation cer- 
tain recommendations of the Amer- 
ican Bar Association’s Special Com- 
mittee on Rights of the Mentally Il 
as to special studies and research. 
The Administrator, with the assist- 
ance of the research staff, prepared 
a report for the Research and Li- 
brary Committee based on a careful 
statutory analysis of the legal prob- 
lems in five leading states. As a re- 
sult the Research and Library Com- 
mittee and the Board of Directors 
of the Foundation approved a fu- 
ture research 


project involving a 


comprehensive study of existing 
laws, both federal and state, relating 
to the rights of mentally ill persons 
and of persons under suspicion of 
mental illness, including laws relat- 
ing to voluntary admission, hospi- 
talization, and property of such per- 
sons. Recently federal legislation was 
adopted looking toward a general 
mental health study. As a result the 
Foundation may be requested to per- 
form some research on the legal as- 
pects. The Foundation has, there- 
fore, taken’ no steps to obtain other 
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The American Bar Foundation 


funds to carry forward this project. 

As a result of an arrangement en- 
tered into between Martindale-Hub- 
bell, Inc., and the Foundation, a 
Third Statistical Report on Lawyers 
of the United States was prepared by 
Martindale-Hubbell, without cost to 
the Foundation, based on the 1955 
Directory. This shows the number of 
lawyers of various categories in the 
United States and in the several 
states. It is fitting that the Founda- 
tion take this opportunity to express 
its appreciation for this valuable 
work, which follows in general the 
pattern of the two earlier reports 
which had been prepared by Mar- 
tindale-Hubbell for the Survey of 
the Legal Profession. More recently 
the U.S. Department of Commerce, 
through its Office of Business Eco- 
nomics, has organized a survey of 
economics in the legal profession 
through questionnaires sent to ap- 
proximately forty thousand lawyers. 
It is hoped that the results of this 
survey will be made available to the 
Foundation. The Foundation con- 
templates publishing at a later date 
the results of both the Martindale- 
Hubbell lawyers’ census and the 
Department of Commerce economic 
survey. 

The library of the American Bar 
Foundation was formally dedicated 
on February 22, 1955, as the Crom- 
well Library, named in honor of Wil- 
liam Nelson Cromwell whose gen- 
erous bequest was referred to earlier 
in this report. The dedication ad- 
dress was given by Arthur H. Dean, 
senior partner of a New York City 
law firm. 

Policies for the operation of the 
library, established during the plan- 
ning stage of the Foundation, have 
been put into effect during the past 
year. The library is under the direct 
charge of a professional law librari- 
an who is also a lawyer. He is re- 
sponsible to the Administrator. No 
attempt has been made, nor will be 
made, to duplicate the great law li- 
braries available in the Chicago 
area. Instead a special type of li- 
brary is being created falling into 
three broad classifications: (1) ma- 
terials which may be needed from 


time to time for special research 
work being conducted by the Foun- 
dation; (2) a collection of publica- 
tions of the American Bar Associa- 
tion and state and local bar asso- 
ciations and other organized legal 
groups; (3) a small working law li- 
brary such as could be found in the 
office of a large law firm. 

As of June 30, 1955, the library 
contained almost 5,000 volumes, and 
is being added to trom time to time. 
The Foundation is deeply grateful 
to the law book publishers who have 
so generously contributed their pub- 
lications and have agreed to main- 
tain them during the early operat- 
ing years of the library. The Foun- 
dation also wishes to take this op- 
portunity to express its thanks to 
those members of the National Con- 
ference of Commissioners on Uni- 
form State Laws who have so gen- 
crously assisted the library, through 
their state organizations, in obtain- 
ing copies of state codes and statutes. 

Of even more importance is the 
continually growing collection of 
bar association materials. The _ li- 
brary is currently receiving 176 pe- 
riodicals, 88 of which are bar asso- 
ciation publications. It is also be- 
ginning to build up its collection 
of prior publications looking to the 
ultimate objective of a library which 
will reflect the historic and present 
activities of the organized Bar. The 
thanks of the Foundation are due 
state and local bar associations for 
the help which they are extending 
toward this all-important collection 
of bar association materials. 

In May, 1954, the Foundation 
published a List of Unpublished Le- 
gal Theses and Current Legal Re- 
search Projects in American Law 
Schools. A supplement covering the 
academic year 1953-54 was pub- 
lished in October. These publica- 
tions were prepared by the Admin- 
istrator prior to the completion of 
the American Bar Center. Future 
continuations of this project have 
now been placed in the hands ol 
the Librarian. A supplement cover- 
ing the academic year 1954-55 is now 
in preparation and will be published 
in the fall. 
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The Foundation plans to make 
the Cromwell Library continuously 
useful to the organized Bar. At an 
early date an extended program will 
be announced covering the refer- 
ence and bibliographical serv- 
ices which the library will be pre- 
pared to perform including, it is ex- 
pected, the furnishing of copies at 
cost of statutes, law journal articles 
and other legal materials upon re- 
quest. Also the library will make 
available to other libraries on an 
inter-library loan basis original ma- 
terials which are part of our collec- 
tion. Of course the Foundation can- 
not engage in the practice of law 
and it therefore cannot prepare 
briefs or special lists of authorities 
to support positions taken by par- 
ties to litigated cases. 


Future Operations 


At a recent meeting of the Board of 
Directors long-range future plans 
were adopted to cover the research 
and library work of the Foundation. 
Experience has proved that a differ- 
ent committee organization is re- 
quired from that which had been 
found so successful in the planning 
and development stage. In place of 
the existing committees, the Foun- 
dation will have three standing 
committees: Committee on Budget 
and Finance, Committee on Library 
Services, and Committee on Re- 
search. The two latter committees 
will pass upon projects and _pro- 
grams submitted to the Foundation 
and will make their recommenda- 
tions to the Board of Directors. The 
Committee on Budget and Finance 
will deal with all fiscal problems of 
the Foundation including those of 
a budgetary nature and those in- 
volving the raising of funds. It was 
deemed advisable to unite these 
functions in a single committee. 
Special committees will be created 
to conduct those approved projects 
and programs which, by their size 
or special character, appear to re- 
quire more than normal administra- 
tive direction. Carrying out this pro- 
gram, the Directors re-established 
special committees on the Admin- 
(Continued on page 976) 
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Two Federal Republics: 


Mexico and the United States 


by Eduardo Prieto - of the Bar of the United States of Mexico 


= Addressing the Southwest Regional Meeting of the American Bar Association, 
held last April at the Hotel Westward Ho in Phoenix, Arizona, Mr. Prieto com- 
pared the legal systems of the two federal republics of the North American con- 


tinent, which, in spite of great differences of legal tradition, have much in com- 
mon besides a boundary along the Rio Grande. 





® It is indeed a great privilege for 
me to speak before such a distin- 
guished group of members of the 
American Bar Association and I am 
happy to bring to you a most cordial 
greeting from the Mexican Bar. 
This is the 
which I have been honored with an 


second occasion in 


invitation to address a group of Eng- 


lish-speaking lawyers. In July of 
1951 it was my privilege to speak in 
Dallas before a meeting of the State 
Bar ol 


touched upon the subject of the col- 


Texas. On that occasion I 


laboration between American and 
Mexican lawyers. It was not such a 
bad speech because I made an effort 
to give a brief but complete analy- 
sis of the legal problems confront- 
ing an American concern laying its 
plans to enter business in Mexico. 
But perhaps the greatest secret of my 
success on that occasion was the good 
example of collaboration I received 
in the preparation of my talk from 
my good friends and former part- 
ners, Henry F. Holland and Dillon 
Anderson, who are now collaborat- 
ing with Uncle Sam in more worthy 
causes. 

Deprived of the collaboration of 
my good American friends, without 


any present responsibilities toward a 
watchful and distinguished group of 
law partners, and having already ex 
pounded in Dallas all of my rather 
limited knowledge of legal subjects 
that might be of practical interest 
to American lawvers, I find myself 
in the necessity of having to confine 
my present talk to a rather general 
comparison between our legal tra 
ditions and systems. 

The apparent magnitude of the 
difference between our legal systems 
and of the methods of studying and 
thinking of our lawyers has always 
intrigued me. Regardless of my brie! 
experience in one of your outstand 
ing law schools, of my intimate and 
with American 


extended dealings 


lawyers and businessmen, I have 
never been able to dispel from my 
mind a sensation of being a com 
plete alien in the field of common 
law. This experience, | know, does 
not exist in other fields of endeavor. 
Our doctors, engineers, public ac 
countants, and even politicians, 
speak more or less the same techni 
cal language. They feed in the same 
sources of knowledge and practice 
their profession substantially along 


equal patterns. We lawyers seem to 








































understand each other perfectly 
when we are talking about business, 
art, economics, etc., but we find a 
profound abyss as soon as we entet 
into legal speculations. Sometimes 
we do not ever find the translation 
to some of your legal terms simply 
because there is no equivalent con- 
cept in the other system of law. Your 
concepts of estoppel, torts, equity, 
nuisance and many others are very 
dificult to translate in words or 
thoughts simply because we do not 
have such institutions. 

Ihe exploration of what had al- 
ways seemed a deep crevice between 
our two legal systems has been quite 
inspiring and it has clarified to me 
many questions that I had never 
been able to answer. I hope that in 
the course of this talk I am success- 
ful in giving you at least a rudi- 
mentary idea of what we have in 
common and of our differences and 
peculiarities. 

Our two countries have been gen- 
erally considered as typical exam- 
ples of the two great systems of law 
now existing in the world: the 
United States as a member of the 
common law tradition and Mexico 


of the Roman law family. But 
this statement, although substantially 
true, requires immediately a very im- 
portant qualification. The Mexican 
nation, though conceived, born and 


reared within a traditionally Ro- 
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Mexico and the United States 


man law family, adopted in its Con- 
stitution of 1824 and in its subse- 
quent Constitutions of 1857 and of 
1917 the principles of individual 
and social liberties, of democracy, 
and of the federal type of republican 
government established in the Con- 
stitution of the United States. 

This does not mean, however, that 
Mexico from the viewpoint of con- 
stitutional law should be fully con- 
sidered within the Anglo-American 
group because in the first place, our 
Constitution was also influenced by 
the Spanish constitutional tradition, 
then also because we have given a 
peculiar adaptation to the republi- 
can and federal form of government, 
and finally, because we have inter- 
preted and will continue to inter- 
pret our Constitution in the light of 
the Roman law conceptions, rather 
than in accordance with the prin- 
ciples of common law. 

Why did Mexico, with such a 
strong and predominantly Spanish 
tradition, adopt basically the politi- 
cal doctrines of the independent col- 
onies of North America? In my 
opinion, this was due to the desire 
of the fathers of our Constitution to 
break away from all European in- 
fluence. The famous words of Jeffer- 
son perhaps describe most adequate- 
ly the feeling of men such as Gomez 
Farias and Ramos Arispe, who were 
our strong federalists in the Consti- 
tutional Congress of 1824: 

“America [said Jefferson] in the 
North as in the South possesses in- 
terests different from those of Eu- 
rope and entirely peculiar. Conse- 
quently, it must have a separate sys- 
tem of its own, different from that 
of Europe. While the latter is work- 
ing to be the seat of despotism, our 
efforts should tend to make our hem- 
isphere the domicile of liberty.” 

Perhaps our federalists had a very 
indistinct comprehension of the na- 
ture of the United States Constitu- 
tion, but they shared in common 
with men such as Hamilton, a dread 
of tyrants and the conviction that 
autocracy and centralism went hand 
in hand. 

Naturally, there are differences be- 
tween the constitutional laws of Mex- 


ico and of the United States, regard- 
less of their common background, 
because it is an axiom that ultimate- 
ly, the constitution of a country 
must reflect its historical, legal, so- 
cial and economic development. 

Mexico, as you well know, was de- 
rived from a single Spanish colony, 
ruled by a strong central govern- 
ment, whereas the United States was 
formed by the union of separate and 
independent British colonies. ‘There- 
fore, our federal government created 
our states, whereas in your country, 
the states formed and constituted the 
federal government. This means 
that you are federalists by origin, 
in contrast with Mexico, which is 
a federalist republic by adoption. 
To understand our constitutional 
laws and our political practice, it is 
imperative not to lose sight of this 
conception. We have often been ac- 
cused of having a federal form of 
government only in fiction. What we 
really have is a different version of 
federalism, adapted to our histori- 
cal development, and constitutional 
laws analogous to yours, but ap- 
plied in accordance with the meth- 
ods of interpretation, legal concep- 
tions and traditions of the Roman 
law. 

Rather than entering into further 
details regarding the specific differ- 
ences between our constitutional 
laws and practices, which would 
transcend the scope of this talk, I 
would rather make the general state- 
ment that Mexico still preserves, to 
a substantial degree, a constitutional 
system founded upon the protection 
of individual liberty, of a free and 
competitive economy, and of private 
property, which is the root of the 
Christian principles of morals and 
politics of our Western civilization 
contained in our constitutions and 
prior to them, in great laws such as 
the Magna Charta and the Fuero 
Juzgo. 

A certain degree of governmental 
controls and. interventions, restric- 
tive of individual and economic 
liberties, have been established in 
many countries and unfortunately, 
our two nations, in a greater or 
smaller degree, have not been en- 


920 American Bar Association Journal 


tirely immune to such a trend. The 
welfare states and the new deals of 
all denominations and origins have 
had their field day and we are both 
still struggling—north and south of 
the Rio Grande—to reassure our peo- 
ple that the greater benefit for the 
greater number has and will con- 
tinue to derive from a free and com- 
petitive economy. 

As regards the principles of de- 
mocracy, it is true that in Mexico, 
as in most Latin-American coun- 
tries, democracy, more than_politi- 
cal or economic, is fundamentally 
social, based upon a sentiment of 
equality between men, regardless of 
their economic condition or racial 
origin. Our democratic system per- 
haps is still quite imperfect from a 
political point of view, but it is 
showing definite signs of -improve- 
ment. We have just granted our 
women the right to vote, and I truly 
believe that this measure will con- 
stitute a great stride toward a more 
stable and truly democratic politi- 
cal regime. 


The Mexican System... 
Product of Revolution 


We have a peculiar political system 
that in generai terms has been elect- 
ing and maintaining stable and 
representative administrations. This 
system is the product of our Revo- 
lution started in 1913, which was a 
social and political phenomenon in- 
spired and promoted at home, with- 
out the radical and totalitarian in- 
fluences that now so often pervert 
movements of this type in Latin 
America. Basically, we have a one- 
party system, kept within bounds by 
a pretty well-balanced opposition 
from political organizations to the 
left and right. From the standpoint 
of orthodox democratic principles, 
we undoubtedly still have to elim- 
inate many imperfections, but for- 
tunately—and this is an entirely per- 
sonal thought—our last few admin- 
istrations have reflected in a rather 
faithful manner, a workable concil- 
iation between the different tenden- 
cies that exist in my country, which 
is rather complex because of the not 
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yet accomplished assimilation of our 
Indian and European heritages. 

At this point, if you will permit 
me, I shall tell you an anecdote ot 
my good friend Federico Sanchez 
Fogarty. A 
coming back from Europe on board 


few years ago he was 
the Queen Mary and one night at 
the ship’s bar, he was engaged in 
conversation with an American and 
an Englishman. After both had giv- 
en Mr. Sanchez Fogarty a lecture on 
the virtues of democracy, the Eng- 
lishman made very critical remarks 
Mr. Atlee 
Government, and the American, ap- 


about and his Labour 


parently having similar political 
views, was also quite unflattering in 
regard to his own President and ad- 
ministration. Suddenly the English- 
man turned to Mr. Sanchez Fogar- 
ty and asked, “And how about your 
President?” Mr. Sanchez Fogarty, 
right off the bat answered, “He's 
all right... he was not elected 
democratically.” 

Emerging from the field of con- 
like 


additional remarks 


stitutional law, I would now 


to make a few 
about other features of our legal 
systems pertaining to private law. 
The difference between common 
and civil laws has been exaggerated 
and it has been erroneously consid- 
ered that there is a fundamental op 
position between the two systems. 
Your law and ours only differ if we 
regard the technique of the lawyers 
and similar in the moral, 


are very 


political and economic principles 
in which they are inspired. Both are 
founded on the rules of the Chris- 
tian religion, in the capitalist con- 
ception of economics, and in a lib- 
eral and democratic form of govern- 


ment. 


Case Law and Codes... 
The Difference Is Disappearing 


There is no doubt that yours is a 
case law system, whereas ours is a 
system of coded or written laws. 
However, this difference is slowly dis- 
appearing because we are overcom- 
ing our excessive regard for the writ- 
ten law and accepting jurisprudence 
as an important source of the law, 


at the same time that you are adopt- 





ing the idea of writing your laws, as 
State where 
excellent 


in the of California, 


several codes, based on 
common law principles, have been 
promulgated. 

The famous “rule of precedent” 
recognized by Anglo-American law, 
has been erroneously considered as 
the fundamental difference between 
That difter- 


ence is not essential and, in fact, the 


our two legal regimes. 


“rule of precedent” did not exist in 
common law until the latter part 
of the eighteenth century. Further- 
more, although it is generally true 
that in Mexico a precedent is only 
valid for the particular case in- 
volved, the “rule of precedent” does 
not apply as regards the jurispru- 
dence of our Supreme Court. 
Referring to superficial differences, 
it is interesting to point out that in 
common law precedents age slowly 
and their authority seems to be in 
age, 


whereas in Mexico, the authority of 


direct proportion to their 
a precedent of our Supreme Court 
is in inverse proportion to its sen- 
iority. A decision in Mexico more 
than fifteen years old is practically 
devoid of authority, in contrast with 
the validity Anglo-Americans attach 
to decisions dictated in the Middle 
Ages. 

I can still remember my tremen- 
dous surprise and disappointment 
when I first attempted—during my 
Harvard days—to study a case of 
common jaw. I was 


sure that my 


limited knowledge of English had 
suddenly disappeared, until I real- 
ized that I was trying to read ar- 
chaic English. 
Although some _ people have 
thought that the narrow ditch sep- 
arating our two legal systems has 
been arbitrarily dug by the lawyers, 
there is evidently a good and valid 
explanation for our different con- 
ceptions of the law and peculiar 
methods of interpretation. 
Anglo-American conception of the 
law has its historical origin in the 
innate distrust of the English for the 
written law, which has been con- 
sidered as a sure vehicle toward des- 
potism, in contrast to the common 


law which is regarded as the ancient 


Mexico and the United States 





Eduardo Prieto 





customs of the people and as a sta- 
ble guarantee of the traditional lib- 
erties. However, the North Ameri- 
cans that inherited this English con- 
cept of the law should be slowly de- 
parting from it. They should not see 
in the written law an instrument of 
tyranny because their written Con- 
all their 
the other hand, 


stitution is the source of 


liberties, and, on 
common law must still represent the 
rule and domination by England. 
Perhaps this can explain the slowly 
the United 
States toward a legal system more in 


growing tendency in 
line with those that have the Roman 
and French traditions. You have, it 
seems to me, lost the typically Eng- 
lish aversion to anything that smells 
of a code. The United States Code 
and some of your other statutes are 
a clear indication of such a trend. 


Different Methods... 

Same Rules, Same Conclusions 
Although, as I have said, the mem- 
bers of our legal professions apply 
basically the same rules and arrive 
at the same conclusions, we do fol- 
low different methods and it is in- 
teresting to make a brief contrasting 
analysis of them. 

When a lawyer in Mexico has a 
legal problem, he explores it with 
the preconceived notion that in our 
laws he will find the adequate so- 
lution. Perhaps he might not find 
in the law the exact answer, but he 
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is sure that he will find the general 
rule that will permit the resolution 
of the case. This method is carried 
so far that we often force the text of 
the law to apply in cases never con- 
templated by the legislator rather 
than confess the existence of a gap 
or lacuna in the law. To a certain 
extent, we apply the principle that 
our codes and statutes are funda- 
mentally the only sources of the law. 

The attitude of the Anglo-Ameri- 
can lawyer, I believe, is quite differ- 
ent. All that I have expressed as re- 
gards the codes or statutes, in 
referring to you, should apply to the 
casebooks. For you, the essential 
source of the law is the jurisprudence. 
You look in your casebooks for the 
rule of law that will solve your prob- 
lems. 

The Mexican lawyer, therefore, 
follows a method of deduction by 
looking for the general rule and ap- 
plying it to the specific case, where- 
as, the American lawyer follows a 
method of induction by looking for 
the specific case that will give him 
the general rule that will apply to 
the particular case. 

This difference of conception and 
of method explains the peculiar 
structure of the laws written by An- 
glo-American legislators and the pe- 
culiar approach of jurists in com- 
menting on such laws. 

The Anglo-American _ legislator 
must be very casuistic and must take 
care of every possible hypothesis be- 
cause he knows that the law will be 
given a very restrictive interpreta- 
tion. The commentator must find a 
justification for the statute in pre- 
ceding and subsequent jurispru- 
dence. This is in contrast to the at- 
titude of our legislators and jurists 
who know that the written statute 
itself shall be considered as the only 
and supreme source of the law and 
as the general rule. 

Not until very recently did I find 
in this historical comparison of our 
legal systems an adequate explana- 
tion of the American method of 
writing contracts, which for us seems 
so peculiar and perhaps impractical. 
Whereas Americans in general are 


always noted for the use of abbrevi- 
ations and simple formulas in many 
fields of life, sometimes to a point 
of exaggeration, the lawyers some- 
times write what seems to us the 
most extensive and repetitious con- 
tracts and legal documents. To use 
only one example: We usually de- 
fine the purpose of a corporation— 
when we are not trying to please an 
American colleague—using a general 
formula more or less as follows: 
“This corporation shall engage in 
all phases of the mining industry 
and in general industrial and com- 
mercial transactions.” An American 
lawyer, on the other hand, is al- 
ways inclined to enter into the most 
minute details regarding the scope 
of the corporation. I must confess 
that for a long time, not being able 
to find an entirely satisfactory ex- 
planation, I had even stooped to the 
incredible degree of suspecting that 
the size of the contracts written in 
the United States might find a prag- 
matic justification in the fee state- 
ment. Now I must humbly confess 
my error because I realize that the 
correct historical justification for 
your method of writing contracts lies 
in the fact that an American lawyer 
writes a contract as he would write 
a law, not establishing general rules, 
but rather specific solutions for ev- 
ery case that might arise. I must also 
confess at this point my great admi- 
ration for the tremendous ability 
of American lawyers in drawing 
up contracts without loopholes and 
with great foresight as to future con- 
tingencies. I have collaborated with 
American lawyers in the preparation 
of contracts and I have indeed 
learned a great deal from them, al- 
though I must say that I have sel- 
dom been successful in convincing 
them that they should use our sim- 
pler form of contract, even when 
the document is to be applied and 
interpreted in Mexico. Of course 
there are exceptions to these general 
statements and in some cases we are 
the ones that are guilty of the use 
of long-winded legal documents. 
Another observation worth while 
noting is the historical difference in 
the formation of lawyers in Anglo- 
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American and in Civil-Law coun- 
tries. The English lawyer is tradi- 
tionally the result of practical train- 
ing and a University degree is still 
not required in England to be a bar- 
rister or a solicitor. In the United 
States most lawyers are now a prod- 
uct of universities but I understand 
that a degree is still not necessary 
in order to be eligible for a Bar ex- 
amination. The continental type of 
lawyer has by tradition been a stu- 
dent of the university and in Mex- 
ico a degree is required to practice 
law, whereas we have never estab- 
lished the system of official bar 
examinations. In general, our ap- 
proach to the law is undoubtedly 
more philosophical and yours is 
more practical, this being the result 
not of accidental circumstances, but 
of our different conceptions of the 
law. Both systems have their advan- 
tages and I am sure that a combina- 
tion of the two which has developed 
in most of the leading universities 
of the United States constitutes the 
ideal solution. Our method of cre- 
ating lawyers in universities with 
an emphasis on the philosophical 
aspect of the law and without re- 
quiring strict bar examinations, no 
doubt has been responsible for the 
low standard of some of the mem- 
bers of our legal profession in Mex- 
ico. A remark made by one of our 
famous Mexican jurists who never 
obtained a university degree illus- 
trates this point very well. As he was 
walking down the street with a 
group of friends, an ignoramus of a 
lawyer and opponent in a case, 
yelled at him—“Good-bye, lawyer 
without a degree.’”” Our famous ju- 
rist coldly reciprocated the greeting, 
“Good-bye, degree without a law- 
yer.” 

The more we penetrate into the 
history of our legal traditions, the 
more we arrive at the conclusion 
that the differences in our systems 
are rather superficial. We are both 
members of the Western civilization 
and our fundamental rules of jus- 
tice are the same. 

The codes of ethics that govern 
the practice of our profession in 
Mexico and in the United States are 








also. fu 
whenev 
ing bet 
due to 
tion of 
recogni 
Unie 
lack of 
tween | 
in the 
that th 
a bette 
two co 
field o 
much 
have b 
can ai 
speak t 
import 
denced 
yers in 
suppler 
United 
factor 
derstan 


An 
Op 


Robert 
On Ay 
Time | 
tion fo 


FRAN 


® This 
which 
clearly 
expedil 
given t 
for cer 
dicatio 
subject 
additio 
cause 
such s 
sought 
was u 
Court | 
handec 










- 





also fundamentally the same and 
whenever there is a misunderstand- 
ing between us we can be sure it is 
due to a violation or misinterpreta 
tion of the rules that we both should 
recognize. 

Unfortunately, there has been a 
lack of interchange of students be- 
tween Mexico and the United States 
in the field of law, and I am sure 
that this has hampered a great deal 
a better understanding between our 
two countries, particularly in the 
field of business. In many cases, a 
much better understanding could 
have been accomplished if Ameri- 
can and Mexican lawyers could 
speak the same legal language. The 
importance of this statement is evi- 
denced by the fact that the few law- 
yers in Mexico that have received 
supplementary legal training in the 
United States have been a valuable 
factor in accomplishing better un- 


derstanding in their particular field 


of endeavor, business, political or 
diplomatic. 

Not many people in Mexico real 
ize the enormous contribution ol 
the United States in the field of law 
and the impact such contribution 
has had in the political, social, in- 
dustrial and financial development 
of the world. We 
talked about your significant contri- 


bution in the field of constitutional 


have already 


law. As far as business is concerned, 
we can say without hesitation that 
the tremendous industrial and com- 
mercial development of the last fifty 
years would not have been possible 
without many of the institutions cre- 
ated by your laws, among which 
trusts deserve special mention. 

I had the good fortune of per- 
sonally becoming associated in Mex- 
ico with a group of American part- 
ners of one of your outstanding le- 
gal firms and I must say that it is 


very difficult to find in any walk of 
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life a better example of institution- 
al practice of a profession in a high 
level of ethics and efficiency than 
you can find in such law firms. We 
are beginning to develop equal or- 
ganizations in Mexico and I hope 
our individualistic character does 
not prevent us from being success- 
ful in creating and developing such 
institutions which tend to dignify 
the legal profession. 

The United States and Mexico, as 
members of the American family of 
twenty-one republics, have common 
aims and purposes. We are endeav- 
oring to give our men, women and 
children the freedom and dignity, 
the economic and political security 
conceived by the fathers of our Con- 
stitutions. 

Our lawyers, in a greater degree 
than any other group of men, have 
the responsibility of implementing 
the policies that will make such as- 
pirations possible. 


An Application for Extension of ‘Time: 


Opinion by Mr. 


Robert E. Carter v. United States 
On Application for Extension of 
Time Within Which To File Peti- 
tion for Writ of Certiorari. 
[July 13, 1955.] 
FRANKFURTER, Associate Justice. 


® This is a criminal case concerning 
which the Rules of this Court have 
clearly manifested a public policy of 
expeditious disposition. They have 
given thirty days for filing a petition 
for certiorari to review a final adju- 
dication in the Court of Appeals, 
subject to the power to grant an 
additional thirty days where real 
cause is made to appear. Here no 
such showing is made. The point 
sought to be raised here was one that 
was unsuccessfully urged on the 
Court of Appeals. Decision there was 
handed down on May 19, 1955. A 


Justice Frankfurter 


petition for rehearing was filed in 
that Court and denied on June 20, 
1955. The issue was fully canvassed 
by the Court of Appeals, and was 
doubtless adequately briefed and ar- 
gued by counsel. The nature and 
substantiality of the point in con- 
troversy emerge from the opinion 
of the Court of Appeals. 

None of the considerations that 
are urged for an extension of time 
is persuasive. Counsel who urged the 
point below is counsel here; the ad- 
dition of another counsel hardly af- 
fords ground for the desired exten- 
sion. Nor is there force in the claim 
that both counsel are “regularly en- 
gaged in criminal practice.” It may 
well be that if counsel are actively 
engaged in the trial of a cause dur- 
ing the period within which a peti- 
tion for certiorari must be filed, an 


appropriate extension of time might 
be afforded. But, generally speaking, 
barring such exceptional situations, 
the responsibility of counsel to litiga- 
tion in this Court should take preced- 
ence, on the assumption that the 
issue sought to be raised here is of 
such significance as to call for review 
by this Court. And counsel may be 
appropriately reminded that the re- 
quirements of the Rules of this 
Court regarding the contents of a 
petition for certiorari seldom call for 
the kind of research which may be 
demanded for a brief on the merits. 
In a situation like the present, a 
showing of the required importance 
ought not to take more than a day 
or two on the part of competent 
counsel, particularly one previously 
responsible for the cause. 
The application is denied. 
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“Old Father Antic the Law”: 


The Favorites of the Courts of Admiralty 


by Erskine Wood + of the Oregon Bar (Portland) 


= “It is revolting”, said Mr. Justice Holmes, “to have no better reason for a rule 
of law than that so it was laid down in the time of Henry IV.” Mr. Wood is con- 
cerned with a rule laid down not in the time of King Henry IV, but by Mr. Jus- 
tice Story in Harden v. Gordon, reported in Volume 2 of Mason’s Circuit Court 
Reports. “Every court should watch with jealousy an encroachment upon the 
rights of seamen, because they are unprotected and need counsel . . . courts of 
maritime law have been in the constant habit of extending towards them a peculiar, 
protecting favor and guardianship. They are emphatically the wards of the ad- 
miralty.” And that, complains Mr. Wood, is the law today in spite of the fact that 
the grounds of the doctrine have long since disappeared. The result is that a sea- 
man, in, say, signing a release for damages for negligence, may not be bound by 
his contract as are other men. Mr. Wood would have the old “wards of admiralty” 





rule abolished. 





® Surely nowhere is the law more 
“antic” than in its treatment of sea- 
men’s releases. No matter how intel- 
ligent the seaman is. He may be— 
and sometimes is—a college gradu- 
ate. Never mind. Let him be as wise 
as Bernard Baruch, the law will treat 
him as if he were an imbecile. Any 
shipowner who deals with him does 
so at his peril. Any money the ship- 
owner may have paid for a general 
and full release is often just so much 
“down the drain’. It makes no differ- 
ence that the release says in big bold- 
faced capital letters, “THis Is A FULL 
AND COMPLETE RELEASE OF ALL 
cLAIMs”. It makes even less that the 
seaman can read. It is a kind of a 
game—a gamble in which the ship- 
owner risks his money on the chance 
that if he pays it, and obtains a 
signed release, he may hear no more 





*I Hen. IV, Act I, s. 2. 


of the matter, but with the odds all 
against him that he will. 

The situation usually arises in the 
case of some seaman who has been in- 
jured or fallen ill in the course of a 
voyage. He then goes to the United 
States Public Health Service (Ma- 
rine Hospital), where he gets free 
medical treatment and advice as to 
his condition. In due course he pre- 
sents a claim to the shipowner’s 
claims agent. Sometimes he has a 
lawyer, sometimes not. A settlement 
is made. Money paid. A full release 
signed. Later the seaman thinks he 
was not paid enough. His lame back 
returns or his eyesight is not as good 
as he thought it was, or he still has 
a buzzing in his ears, or what not, 
and urged on perhaps by friends, 
and advised by a lawyer, usually rec- 
ommended by his union, that his 
release is no good, he sues. 

You would think that at this junc- 
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ture he, like any other citizen, would 
have to prove that his release was 
invalid; that he did not understand 
it; that he was deceived into signing 
it; that he was put upon and taken 
advantage of—in short defrauded. 
Any other citizen, confronted by a 
solemn release over his signature, 
would have to do so. But no. Not so 
the seaman. With him the shoe is 
on the other foot. He does not have 
to prove anything. All he has to do 
is deny the validity of the release. 
The burden of proof ts then on the 
shipowner to sustain the release. 
“We hold, therefore, that the bur- 
den is upon one who sets up a sea- 
man’s release to show that it was 
executed freely, without deception 
or coercion, and that it was made 
by the seaman with full understand- 
ing of his rights. The adequacy of 
the consideration, and the nature of 
the medical and legal advice avail- 
able to the seaman at the time of 
signing the release are relevant to 
an appraisal of this understanding.” 
Garrett v. Moore-McCormack Co., 
317 U. S. 239, 248; 87 L. ed. 239, 
245. 

How the courts have applied this 
rule is illustrated in United States 
v. Johnson, 160 F. 2d 789. Johnson 
was struck on the head by a block. 
He was treated by the United States 
Public Health Service. Afterwards 
he made a settlement with the ship- 
owner’s claims attorney, during 
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which he told the attorney that he 
was “fully recovered and signed a 
that effect’’ and was 
sums for 


statement to 
additional 
wages and transportation and $150 
for a “general release for all claims 
he then had or might in the future 
have for 


paid certain 


maintenance, 
cure, and wages, as a result of his in- 
jury”. Page 795. The attorney did 
not tell Johnson that he should have 
medical or legal advice because, as 
he testified, he believed Johnson's 
statement that he was fully recov- 
ered and Johnson appeared normal 
in every Neither did he tell 
him that if he could prove the negli- 
gence of a fellow servant he might 
have a cause of action against the 
operators of the vessel. It later de 
veloped that the effects of John- 
son's injury—brain concussion—last- 
ed longer than expected. On this rec- 
ord the court, on the authority of 
the rule announced in the Garrett 
invalidated the release, al- 
though admitting that Johnson was 
“undoubtedly considerably more in- 


damages, 


way. 


case, 


telligent than an average seaman”. 

The claims attorney had not de- 
ceived Johnson in any way. The 
ground for that 
Johnson had had no “independent 
legal advice”, and that “he had been 
misled (unintentionally of course) 
by medical advice on which he had 
a right to rely”—not the shipowner’s 
advice, be it noted, but the United 
States Public Health Service—the 
ofhcial caretaker of seamen’s ills and 
injuries. 


invalidation was 


This can only mean that a ship- 
owner cannot rely on the seaman’s 
own statement that he is fully re- 
covered. Nor on the Public Health 
Service. He must go out and hire a 
doctor to advise the seaman of his 
condition. And he must act as the 
seaman’s lawyer (against his own cli- 
ent) and encourage the seaman to 
think he may possibly have a large 
claim for damages. 


A Curious Decision... 
Waters vy. United States 


Another case is Waters v. United 
States, 191 F. 2d 212. There, Waters, 
a chief engineer, had tuberculosis. A 


routine X-ray taken before sailing by 
the shipowner (War Shipping Ad- 
ministration) disclosed it, but was 
not communicated to Waters either 
from negligence, inadvertence, or be- 
cause not developed until after the 
ship sailed. Later, on becoming ill, 
Waters was hospitalized and in due 
course approached the shipowner for 
a settlement. The shipowner’s attor- 
ney explained to him fully his rights 
to “maintenance”, but did not point 
out that he might have a claim for 
damages for the shipowner’s possible 
negligence in permitting him to sail 
while he had tuberculosis. They dis- 
cussed the sum for maintenance. Wa- 
ters considered hiring a lawyer. The 
attorney approved of this and said 
to bring him along and they would 
talk it over. Eventually they settled 
for $1,000 and Waters executed a 
general release, covering all claims. 
Later he filed a libel for mainte- 
nance. The District Court dismissed 
it because of the release. The Court 
of Appeals reversed. 

The decision is curious. Notwith- 
standing the court found that Wa- 
ters “was adequately informed of his 
rights with respect to maintenance” 
and notwithstanding the libel was 
for maintenance only (not damages) 
the release, although “there was no 
attempt here to coerce” Waters into 
signing it, was nevertheless invalid 
because the attorney had not point- 
ed out the possible negligence claim. 
Therefore, said the Court, the ship- 
owner did not sustain the burden of 
proving that Waters had executed 
the release with full understanding 
of his rights. 

Certainly a puzzling result. One 
would suppose, since the release ad- 
mittedly covered maintenance and it 
was so understood, and since main- 
tenance was the only thing sued for 
and Waters “was adequately in- 
formed” that 
the release was good—at least in re- 


about maintenance, 
spect to maintenance. But apparent- 
ly the Court felt that the failure of 
the attorney to point out the pos- 
sible negligence claim tainted the 
whole document and that the ship- 
owner had failed to meet the bur- 
den of proof. 
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“It is clear”, said the Court, “that 
appellant understood he was releas- 
ing all rights [italics supplied] but 
it is not clear that he understood 
what those rights were.” 

It should be noted that Waters was 
a chief engineer. Chief engineers are 
intelligent, responsible men. Highly 
trained in their profession, holding 
licenses from the United States Coast 
Guard, obtained only after rigid ex- 
aminations, responsible for the care 
and safety of hundreds of thousands 
of dollars worth of machinery, and, 
together with the captain, respon- 
sible for the safety of the ship, her 
cargo and lives, and paid over $1,000 
a month. 

Yet the Court, while admitting 
that appellant understood he was re- 
leasing all his rights, refused to hold 
him to it. Why? Just because he was 
a “seaman”. If this same man had 
been employed on land, (as in fact 
he was at times) , it would have been 
entirely different. 

Indeed it is one of the anomalies 
of the situation that the same man 
frequently is for most of his time a 
shore-worker, let us say, a cook run- 
ning his own restaurant. But the mo- 
ment he becomes a ship’s cook for 
just one voyage, though that is not 
his regular occupation, he becomes 
a “seaman” and regardless of his in- 
telligence, business experience or 
education, he is not bound, as are 
other men, by his contracts. 

There are numerous cases similar 
to those cited. For example: Har- 
mon v. United States, 59 F. 2d 372; 
Bonici v. Standard Oil Co., 103 F. 2d 
437; Bay State Dredging Co. v. Por- 
ter, 153 F. 2d 827. It would unduly 
prolong this article to discuss each 
one. They all proceed along the 
same lines—that the seamen are an 
improvident class easily imposed up- 
on, and therefore the shipowner has 
the burden of proving that the sea- 
man executed the release, as said in 
the Garrett case, “with full under- 
standing of his rights’. It is not 
enough to prove that he knew he was 
releasing all his rights; the proof 
must go further, and show that he 
knew what those rights were. In 
short, the shipowner must be a sort 
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of psychiatrist and look into the sea- 
man’s mind. 

This curious doctrine, differenti- 
ating seamen from all other men, 
had its origin in conditions which 
no longer exist. It began in this 
country in 1823, when Justice Story 
gave his opinion in Harden v. Gor- 
don, 2 Mass. 541. That was not a re- 
lease case. It concerned shipping ar- 
ticles. These contained a stipulation 
that the seamen should “pay for all 
medicines and medical aid, further 
than the medical chest affords”. This 
was unusual, and Story said that this 
“very material variance from the 
common articles should be proved 
by the most satisfactory evidence to 
have been fully explained to the sea- 
men before it should bind them”. 
Note that this was not a plain, ob- 
vious release, on separate paper, as 
today, but was tucked away incon- 
spicuously by insertion in the ship- 
ping articles. Justice Story, invalidat- 
ing it, gave his reasons in language 
which is still quoted. This is it: 

Every court should watch with jealousy 

an encroachment upon the rights of 

seamen, because they are unprotected 
and need counsel; because they are 
thoughtless and require indulgence; 
because they are credulous and com- 
plying; and are easily overreached. But 


courts of maritime law have been in 
the constant habit of extending to- 
wards them a peculiar, protecting fa- 
vor and guardianship. They are em- 
phatically the wards of the admiralty; 
and though not technically incapable 
of entering into a valid contract, they 
are treated in the same manner, as 
courts of equity are accustomed to 
treat young heirs, dealing with their 
expectancies, wards with their guardi- 
ans, and cestuis que trustent with their 
trustees. They are considered as placed 
under the dominion and influence of 
men, who have naturally acquired a 
mastery over them; and as they have 
little of the foresight and caution be- 
longing to persons trained in other 
pursuits of life, the most rigid scrutiny 
is instituted into the terms of every 
contract, in which they engage. If there 
is any undue inequality in the terms, 
any disproportion in the bargain, any 
sacrifice of rights on one side which 
are not compensated by extraordinary 
benefits on the other, the judicial in- 
terpretation of the transaction, is that 
the bargain is unjust and unreason- 
able, that advantage has been taken 
of the situation of the weaker party, 
and that pro tanto the bargain ought 
to be set aside as inequitable. Hence 
every deviation from the terms of 
the common shipping paper, (which 
stands upon the general doctrines of 
maritime law,) is rigidly inspected; 
and if additional burthens or sacrifices 
are imposed upon the seamen without 
adequate remuneration, the court 
feels itself authorised to interfere and 
moderate or annul the stipulation. 
And on every occasion the court ex- 
pects to be satisfied, that the compen- 
sation for every material alteration is 
entirely adequate to the diminution 
of right or privilege on the part of 
the seamen. [Page 556.] 


Thirteen years later, in 1836, Jus- 
tice Story gave further impetus to 
his doctrine, in the case of Brown 
v. Lull, 2 Sum. 443. There an un- 
usual stipulation regarding wages 
was in the shipping articles. The 
Court set it aside because not proved 
by the shipowner to have been for 
an adequate consideration and fully 
explained to the seamen. (Note that 
here again, there was no formal, con- 
spicuous, separate release). Story's 
reasons were the same as before. 
Here they are: 

It is well known, that the shipping 

articles, in their common form, are in 

perfect coincidence with the general 
principles of the maritime law as to 
seamen’s wages. It is equally well 
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known, that Courts of Admiralty are 
in the habit of watching with scrupu- 
lous jealousy every deviation from 
these principles in the articles, as in- 
jurious to the rights of seamen, and 
founded in an unconscionable in- 
equality of benefits between the par- 
ties. Seamen are a class of persons re- 
markable for their rashness, thought- 
lessness and improvidence. They are 
generally necessitous, ignorant of the 
nature and extent of their own rights 
and privileges, and for the most part 
incapable of duly appreciating their 
value. They combine, in a singular 
manner, the apparent anomalies of 
gallantry, extravagance, profusion in 
expenditure, indifference to the fu- 
ture, credulity, which is easily won, 
and confidence, which is readily sur- 
prised. Hence it is, that bargains be- 
tween them and ship-owners, the latter 
being persons of great intelligence and 
shrewdness in business, are deemed 
open to much observation and scruti- 
ny; for they involve great inequality 
of knowledge, of forecast, of power, 
and of condition. Courts of Admiralty 
on this account are accustomed to 
consider seamen as peculiarly entitled 
to their protection; so that they have 
been, by a somewhat bold figure, often 
said to be favorites of Courts of Ad- 
miralty. In a just sense they are so, 
so far as the maintenance of their 
rights, and the protection of their in- 
terests against the effects of the supe- 
rior skill and shrewdness of masters 
and owners of ships are concerned. 
Courts of Admiralty are not, by their 
constitution and jurisdiction, confined 
to the mere dry and positive rules of 
the common law. But they act upon 
the enlarged and liberal jurisprudence 
of Courts of Equity; and, in short, so 
far as their powers extend, they act as 
Courts of Equity. Whenever, therefore, 
any stipulation is found in the ship- 
ping articles, which derogates from 
the general rights and privileges of 
seamen, Courts of Admiralty hold it 
void, as founded upon imposition or 
an undue advantage taken of their 
necessities and ignorance, and im- 
providence, unless two things concur; 
first, that the nature and operation of 
the clause is fully and fairly explained 
to the seamen; and secondly, that an 
additional compensation is allowed, 
entirely adequate to the new restric- 
tions and risks imposed upon them 
thereby. [Pages 449-450.] 


From these two cases has sprung the 
doctrine that seamen are “wards of 
the admiralty” and that their releas 
es are not binding. The reason on 
which the doctrine originally rested 
has entirely disappeared. It began in 
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the days of sailing ships and long 
voyages, of dirty, dim-lit, unventilat- 
ed forecastles (the most dangerous 
part of the ship), of scurvy, spread- 
eagling at the masthead and flogging 
with a cat-o’-nine-tails, of wages at 
eighteen dollars a month, (see the 
Lull case, supra) and no “overtime”, 
of frequent wrecks with no succor, 
when the only relief for injuries or 
illness was the ship’s “medicine 
chest”, with small hope of being put 
ashore, and no marine hospitals, 
with anything like public schools to 
educate, or unions to protect, the 
men, unheard of. It is no wonder 
that under these conditions it was, 
for the most part, the illiterate, the 
reckless, the improvident—recruited 
from the waterfronts, brothels, sail- 
or boarding houses—that went to sea. 
Even so, it seems that Justice Story 
was hardly on firm ground when he 
blanket 
“wardship” over the whole body of 
seamen as a class. For there must 
have been intelli- 
gent, sober men among them—ap- 


placed the protection of 


some educated, 


prentices going to sea to become 


eventual shipowners or masters 


needed no such 


protection. It would have been more 


themselves—who 


logical to treat each case on an in- 
dividual basis. But be that as it may, 
the reason for Story’s wardship doc- 
trine no longer exists. Today the 
American seaman, due to our public 
school system, is as well educated 
and intelligent as the average work- 
man in any other occupation. He is 
organized into powerful unions, 
which protect his rights in every way. 
There is even a union “delegate” for 
each department of the crew—the 
sailors, the engineers and firemen, 
and the stewards—on board each 
ship to represent them against the 
master. The U. S. Coast Guard also 
looks after their rights. The fore 
castle is gone. The crew lives in com- 
fortable rooms amidships with mod 
ern baths and toilets. Their meals 
are served with a menu. The sailing 
ship and the long voyage are no more. 
Steam and diesel and the short voy- 
age have taken their place. Wrecks 
are infrequent. Radio keeps constant 


communication with other ships and 
land. Flogging was abolished many 
years ago. The U. S. Public Health 
Service furnishes free medical and 
hospital service. Wages, instead of 
being $18 a month, as in the Lull 
case, are now $302 a month for an 
ablebodied seaman, plus overtime 
and “penalty” wages, averaging, ac- 
cording to the Pacific Maritime As- 
sociation, $260 a month, making a 
total average month’s earnings, $562. 
Sailing into a “war” zone increases 
the take. 

Unions are so powerful that ship 
crews frequently prevent the sailing 
of a ship. 

It hardly needs more than this 
contrast between Justice Story’s time 
and ours to warrant the belief that 
if he were alive today, he would him- 
self be the first to repudiate his ear- 
lier doctrine. 

And, yet the courts, from thei 
ivory towers, continue to go on in 
the same old vein, and, in justifi- 
cation, repeat Story’s words of 132 
years ago. 

If there ever was an occasion for 
quoting Justice Holmes’ animadver 
sion against worn-out rules, this is 
it. “It is revolting’, so he said, “to 
have no better reason for a rule of 
law than that so it was laid down in 
the time of Henry IV. It is still more 
revolting if the grounds on which it 
was laid down have vanished long 
since, and the rule simply persists 
from blind obedience to the past”. 
10 Harvard Law Review 457, 469. 

It would be bad enough if it were 
merely Story’s doctrine which pei 
sists. But matters have gone beyond 
that. He, at least, confined the doc- 
trine to the admiralty courts. It has 
now reached the jury, Garrett, supra. 
There was some justification in be- 
lieving that an admiralty judge, wise 
in the ways of seamen and shipping, 
would exercise a careful and judi- 
cious discretion in adjudging a sea 
man’s release. ‘““They are emphati- 
cally wards of the admiralty”, said 
(Harden v. 


page 556), and “courts of admiralty 


Story. Gordon, supra, 
on this account are accustomed to 
consider seamen as peculiarly enti- 


tled to their protection; so they have 


“Old Father Antic the Law” 


been, by a somewhat bold figure, of- 
ten said to be favorites of the courts 
of admiralty”. (Brown v. Lull, su- 
pra, page 449). 

There was at least some measure 
of protection to the shipowner in 
these admiralty courts. But today the 
seaman is no longer a “ward of the 
admiralty”. He is a “ward of the 
jury’. It is the jury now who decides 
whether the release is good or not, 

a jury of men and women, not one 
of whom, as a rule, has ever been 
on a ship or seen a seaman in his or 
her life, who have no judicial expe- 
rience, and who usurp the functions 
of an admiralty judge, to decide 
whether the shipowner has sustained 
the burden of proof that the sea- 
man signed the release “with full un- 
derstanding of his rights”. Garrett, 
supra. 

From Story to jury. 
“wards of 


From admiralty” to 


“wards of the jury’—that’s a far cry. 

These proposals are submitted: 

1. Let us face realities. 

2. Seamen should be treated like 
any other class of men. They are no 
different. 

3. A seaman questioning a release 
should have, as other men do, the 
burden of proving its invalidity. 

1. Each case should be decided on 
its individual merits. 

5. It should be a judicial—not a 
jury—question; just as one claim- 
ing to upset a release for fraud, de- 
ception, etc., goes into equity to 
have it set aside. 

It is time for the courts to “speak 
out loud and bold”. The rule, under 
attack here, is their creature, not 
statutory, and they can change it. 
Let us hope that they will have the 
courage, as some indeed have, to say 
that after all, seamen “are recog- 
nized as men”, and hold them to 
their contracts, “the same as other 
parties to lawful con- 
tracts”. The Charles D. Lane, 106 
Fed. 746. Cf. The Adonis, 38 F. 2d 
743; Thompson v. Coastal Oil Com- 
pany, 218 F. 2d 664. 


competent 


Only by so doing can we say with 
Coke that the law is the “perfection 
of reason”, and escape the reproach 


that it is “old father antic the law”. 
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Comparative Law: 


A Subject for American Lawyers 


by Oliver Schroeder, Jr., Associate Professor of Law at Western Reserve University 


= At least four systems of law have had an opportunity to influence our own 
legal institutions. Of these, save for the unusual case of Louisiana, only the Eng- 
lish common law has taken root on American soil. The Spanish and Russian in- 
fluences have been almost totally forgotten in what Professor Schroeder calls our 
“intellectual isolation” which lasted from 1776 to at least 1941. This article urges 
American lawyers to take a greater interest in comparative law. It is taken from a 
report submitted to the Fourth International Congress of Comparative Law at Paris 


in August of 1954, 





=" To teach comparative law to prac- 
ticing lawyers in the United States 
is a challenging opportunity. This 
report is drawn from three years’ ex- 
perience in graduate legal education 
for the law practitioner at the School 
of Law, Western Reserve University 
in Cleveland, Ohio. 

Emphasis is given first to the ob- 
stacles which have hindered the 
teaching of comparative law to Unit- 
ed States lawyers. Second, some 
observations are offered on the op- 
portunities available and the possi- 
bilities of success in this educational 
undertaking. 

The primary obstacle to this type 
of education is the tradition that the 
comparative law subject matter is un- 
important to the lawyer. As a law 
student, the lawyer usually found 
the course in comparative law con- 
spicuous by its absence from the un- 
dergraduate law curriculum. Only in 
a small minority of law schools is this 
course offered even today. The un- 
dergraduate curriculum of each law 
school is filled with courses necessary, 
in most legal educators’ minds, for 


successful law practice. Comparative 
law is not considered such a practi- 
cal course. Even when the law un- 
dergraduate does have opportunity 
to elect courses of study, comparative 
law will appear as a luxury which 
cannot be afforded in the three years’ 
program preparing the student for 
professional life. Comparative law in 
legal education in North America 
has been branded as intellectually 
expendable. This attitude remains 
with the law student as he emerges 
into professional life. When offered 
the chance to continue his legal edu- 
cation, the practitioner continues to 
believe that courses which will aid 
directly and practically his service to 
his clients are the only subject ma- 
terials which merit his time, thought 
and labor. Taxation, estate plan- 
ning, labor law and collective bar- 
gaining, trial technique, corporate 
finance and similar subjects with 
daily practical significance monopo- 
lize the lawyer's professional educa- 
tional activity. 

Add to this belief another signifi- 
cant fact. Historically, the people of 
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the United States have not been 
deeply concerned with foreign peo- 
ples—their customs or laws. This at- 
titude of disinterest was born and 
nurtured as the result of our War for 
Independence and continuing desire 
to sever connections with our fore- 
bears in Europe. We dreamed of a 
new nation in a new world. A conti- 
nent to be conquered beckoned to us. 
As ties with foreign lands were cut, 
we developed a sense of isolation 
from the remaining peoples of the 
world with their varying customs and 
different legal systems. International 
political isolation thrived from 1776 
to 1941, with few exceptions, in our 
national history. Generally, the law- 
yer group within our country re- 
flected a similar intellectual isolation 
from other legal systems. 

A few practitioners have been con- 
cerned with comparative law study 
for business reasons but these were 
chiefly lawyers practicing in the great 
seaports like New York, New Orleans 
or San Francisco where foreign com- 
merce and its legal implications de- 
mand knowledge of foreign legal 
systems. The average lawyer has re- 
mained content with the English 
common law system well-rooted dur- 
ing our colonial period from 1607 to 
1776, then adapted especially to our 
national life during our experience 
as an independent country. 

Often it is overlooked, but at least 
three foreign legal systems had op- 
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portunity to influence deeply our 
United States legal system—French, 
Spanish and Russian. Had this in- 
fluence been widespread, today’s law- 
yer in the United States would prob- 
ably be well-educated in comparative 
law study. 

First appeared the French influ- 
ence during our Revolutionary War. 
The Ordinance of the Northwest 
Territory, Section 2, enacted by the 
Continental Congress in 1787, indi- 
cates the extent of this influence: 


. saving, however, to the French 
and Canadian inhabitants, and other 
settlers of the Kaskaskies, Saint Vin- 
cents, and the neighboring villages, 
who have heretofore professed them- 
selves citizens of Virginia, their laws 
and customs now in force among them, 
relative to the descent and conveyance 
of property. 

This ordinance determined the 
organic law for five future states 
of the Union—Ohio, Indiana, Illi- 
nois, Michigan and Wisconsin. The 
French property laws protected by 
this Ordinance never became firmly 
fixed in the legal systems of this im- 
portant area, however. Settlers from 
the Atlantic seaboard carrying the 
common law tradition submerged 
the French customs and laws in the 
great westward movement which be- 
gan simultaneously with the estab- 
lishment of the new Federal Gov- 
1789. When the first 
state from the Northwest Territory 


ernment in 


—Ohio—was admitted to the Union 
in 1803, no trace of these French 
property laws was recognized in the 
state constitution, legislative statutes 
or court decisions. Had these French 
laws survived, studying the French 
legal system would be a _ practical 
course of study for today’s lawyer. 
An indirect but significant expo- 
sure to the French legal system did 
result in the United States during 
the first half of the nineteenth cen- 
tury. American lawyers, however, 
are generally ignorant of this French 
influence and do not recognize it. 
James Kent, the great Chancellor of 
New York State, and Joseph Story, 
Associate Justice of the United States 
Court, cited 


Supreme frequently 


French law in their decisions and 





introduced French legal rules in 
their textbooks. David Dudley Field, 
who authored the first code as a le- 
gal reform for the states of the union 
used the Code Civil of France as his 
model. The imprint of these legal 
works on the American system was 
great, but most lawyers consider the 
source to be Kent, Story and Field. 
The failure to look behind these 
great American legal scholars to the 
French source has deprived Ameri- 
can lawyers of a potent incentive 
and a rich opportunity for compara- 
tive law study. 

A third exposure to the French le- 
gal system, however, did provide the 
necessity for comparative study of 
law in a small geographic area. The 
Louisiana Purchase of 1803 trans- 
ferred sovereign power in the Mis- 
sissippi-Missouri River basin from 
Napoleonic France to Jeffersonian 
United States. The southernmost seg- 
ment of this mammoth geographic 
area was well settled, well developed 
with French customs and laws sharp- 
ly etched on the community. Even 
today the State of Louisiana remains 
with its legal system basically rest- 
ing upon the Code Napoleon. Prac- 
ticing lawyers in the state find it 
practical to study comparative law 
just as it is a popular subject for law 
students. In all the other states no 
such experience has occurred. 
Arizona, New 
California and 


Florida, ‘Texas, 


Mexico, Colorado 
have histories which include influ- 
ence from the Spanish legal system. 
By 1850 this Spanish influence had 
disappeared entirely. In all but the 
first state some slight remnants of 
Spanish civil law have crept into the 
local legal systems, but the impor- 
tance of such Spanish influence is 
slight. 

Then Washington, Oregon and 
Idaho before their admissions as 
states of the union felt the impact of 
Russian settlers, particularly trap- 
pers and trading post men. Yet to- 
day nothing remains of Russian le- 
gal principles to affect the common 
law legal systems brought to these 
states by settlers from the eastern 
states of the union. 
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Today’s United 


States has little incentive to study 


lawyer in the 


comparative law as a means of bet- 
ter preparing himself for practical 
service to his client with the excep- 
tion of those attorneys in Louisiana. 

Another obstructing element to 
comparative law study is the neces- 
sity of knowing and understanding 
the many independent and _ sover- 
eign legal systems within our union 
with its forty-eight state jurisdictions 
and the federal jurisdiction. True, 
these systems are all grounded in the 
English common law, except in Lou- 
isiana, yet each sovereign state has 
adapted the common law to its own 
particular needs and desires. The le- 
gal system of Ohio differs from its 
neighbor Pennsylvania in surprising 
degree—both procedurally and sub- 
stantively. Both of these systems in 
turn differ from California or New 
York. Add to these forty-four more 
states and the task of the practition- 
er in the United States becomes 
astounding. With ease of ingress and 
egress by people and commerce 
among all states, the average lawyer 
in Cleveland, Ohio, is called upon 
in his practice to represent clients 
involved in legal problems in many 
different jurisdictions each with a 
legal system peculiar to its own 
state. As one Hungarian student re- 
marked to me several years ago, 
“The lawyer in the United States 
must know many different legal sys- 
tems within the common law. Each 
course you teach, like property, con- 
tracts, torts, is in itself a type of com- 
parative law course. The common 
law is basic but each jurisdiction has 
molded this system of jurisprudence 
to its own needs which vary greatly 
and often produce wholly different 
rules of law.” 

Practicing law in this environ- 
ment, the lawyer is convinced he al- 
ready has had sufficient study in the 
comparative law technique. This is 
not true. A real comparative law 
course digs more deeply into the 
broader basic legal systems which 
have stemmed from the world’s peo- 
ples. Our American lawyer confuses 
his more shallow study of varying 


October, 1955 * VoL 41 929 





Comparative Law 


common law within the 
union with this deeper study of le- 
gal systems emerging from the sev- 
found within 


systems 


eral broad cultures 
mankind’s entire experience. This 
latter study should be the purpose 
for a comparative law study. 

These then are several major bar- 
riers which prevent the legal practi- 
tioner’s study of comparative law in 
the United States: a lack of exposure 
to the subject matter during law stu- 
dent education, a history of isola- 
tion in world legal affairs, the over- 
whelming influence of the English 
common law system and the lack of 
influence by other legal systems, the 
complicated legal systems of the 
United States stemming from the 
common law jurisprudence which 
offer a pseudo-type of comparative 
law study. 

These barriers to comparative law 
study are not insurmountable and 
are becoming much less formidable 
today. In the undergraduate legal 
curricula of many law schools, com 
parative law study has been added 
within the past several years. More 
law students are now exposed to 
comparative law materials; an inter- 
est is quickened; the new lawyer of- 
ten retains this interest and desires 
further study when he becomes a 
lawyer. 

Then the _ historical isolationist 
philosophy of the American people 
has radically changed since Pear! 
Harbor Day in 1941. Life in the 
world community has become a real- 
ity to our people. The lawyer has ex- 
perienced a similar change. In local 
and state bar associations an_ in- 
creasing interest in comparative law 
is discernible. The Cleveland Bar As- 
sociation, for example, will now 
publish comparative law legal writ- 
ings in its monthly journal; the Ohio 
State Bar Association’s weekly pe- 
riodical which is mailed to over 9000 
lawyers does likewise. This same 
state bar association last year ex- 
panded its International Law Com- 
mittee into the International and 
Comparative Law Committee, there- 
by acknowledging the practicing law- 
yers’ interest in comparative law 
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affairs. Both the Ohio State and 
Cleveland Bar Associations are char- 
ter members of the Inter-American 
Bar Association founded in 1940 at 
Havana, Cuba. Delegates have been 
sent to the biennial conferences of 
this organization by both associa- 
tions. A practical lesson in the im- 
portance of comparative law study 
is experienced. When laws govern- 
ing commerce, trusts and taxation 
are discussed at the conference, the 
lawyer with some comparative law 
background is greatly aided. The 
need for such study has become ob- 
vious to these Ohio State and Cleve- 
land Bar delegates. For a greater 
period of time the American Bar 
Association through its monthly 
journal and Section of International 
and Comparative Law has exerted 
nation-wide influence on compara- 
tive law study. However, the average 
lawyer is much more affected by the 
activities of the local and _ state 
associations. “The newly recognized 
interest in comparative law at these 
levels is very encouraging. 

Another new element in the law- 
yers’ environment has increased his 
thirst for knowledge of other nations’ 
legal systems. Except for the native 
Indian, all of us in the United States 
trace our ancestry to foreign shores. 
Our nation’s world-wide activities 
during and since World War II 
have enabled many citizens to visit 
the lands of their ancestors. Lawyers 
are amongst these visitors. he cul- 
ture and law of the ancestral home- 
land and neighboring nations have 
become a reality. In a cosmopolitan 
city like Cleveland, Ohio, where 
forty-five different languages can be 
heard throughout the many sections 
ol the city, lawyers who emerge trom 
nationality 


these various 


have a sentimental interest in study- 


groups 


ing the legal systems of their ances- 
tral foreign nations. Add to this 
group the lawyers who represent 
commercial, industrial and individ- 
ual clients with legal interests in 
many foreign lands. It is wise prac- 
tice for these lawyers to know about 
the foreign law involved. Compara- 
tive law study opens the door to this 
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possibility. 

What will the lawyer seek from 
the comparative law course? How 
will he receive instruction? He seeks 
first the practical knowledge of the 
day-to-day legal activities in the for- 
eign law system. Theory is second- 
ary, practice is primary. For exam- 
ple, he wants to know how the 
French, Italian or German legal sys- 
tems will determine legal rights and 
duties flowing from an automobile 
accident. Or what procedural system 
is utilized by the foreign law to ob- 
tain truth and justice? 

The areas of Western Europe and 
Latin America represent the great- 
est interest. The lawyer's feeling of 
kinship with his fellow-lawyers in 
these lands is real. Undoubtedly, the 
Roman law background and _ the 
common citizenship of Western civ- 
ilization produce this bond of friend- 
ship. Free Asia—both Near and Far 
East—represents a great challenge to 
the United States lawyer's study of 
comparative law. He is warmed by 
the new independence of the many 
peoples in this region. Our Ameri- 
can Revolution of 1776 he sees re- 
peated. The struggle in these lands 
to establish law to determine truth 
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in order to achieve justice excites 
the average American lawyer. This 
excitement and sympathy create a 
yearning for more legal knowledge 
about the systems of law developing 
from this ferment of a dying colo- 
nialism with the new spirit of inde- 
pendence. Communist Asia and the 
Soviet Union are viewed with skep- 
ticism and suspicion, but with great 
interest. Ignorance of the legal sys- 
tems of these areas by the practition- 
er is great. Study of the Marx-Lenin- 
Stalin legal philosophy and practice 
stimulates in our lawyer of America 
a greater appreciation of his own 
common law system which not only 
seeks truth and justice but simulta- 
neously secures the God-given rights 
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of the individual as a dignified hu- 
man being. 

The attorney who studies compar- 
ative law in the United States to con- 
tinue his legal education can be ex- 
pected to devote time for weekly 
class sessions of two hours’ duration, 
preferably in the evening. He will 
generally be prepared for class dis- 
cussion read 


becayise he will have 


his assigned materials and given 
some thought to their meaning. He 
disapproves of lectures only; he en- 
courages discussion with fellow stu- 
dents and teacher. Such discussions 
reveal his appreciation that other 
peoples are struggling with the chal- 
lenges of truth and justice just as 


his common law system is struggling. 
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REGIONAL MEETINGS 





St. Paul-Minneapolis, Minnesota 
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Hartford, Connecticut 


States Included 





Comparative Law 


\t the same time, a deeper apprecia- 
tion of his own legal system appears 
to emerge. 

that the educa- 
tional revolution now in process in 
the 


None can deny 


United States—educating our 
adults and children to the responsi- 
bilities in a world community, not 
merely a North American region— 
is already affecting the lawyer group. 
The response to the study of com- 
Cleveland, Ohio, 
By gaining legal 
such a study, an 
understanding of our world neigh- 


parative law in 
proves this fact. 
knowledge from 


bors will be achieved. Once under- 
standing is born, the path to world 
peace, justice, freedom and abun- 
dance will be open for all mankind. 


October 12-15, 1955 
November 27-30, 1955 


April 15-18, 1956 


(Northwestern Regional Meeting) —Iowa, Minnesota, Mon- 
tana, Nebraska, North Dakota, South Dakota and Wiscon- 
sin (W. W. Gibson, Honorary Chairman, Roanoke Build- 
ing, Minneapolis 2; Ivan Bowen, Co-Chairman, Rand Tow- 
er, Minneapolis 2; John B. Burke, Co-Chairman, Minne- 
sota Federal Building, St. Paul 1) (Headquarters, St. Paul) 


(Deep South Regional 


Meeting)—Alabama, 


Arkansas 


Florida, Georgia, Louisiana, Mississippi, Oklahoma, Ten- 
nessee and Texas (Cuthbert S. Baidwin, General Chair- 
man, Richards Building, New Orleans, 12; P. A. Bienvenu, 
Chairman of Registration and Hotel Accommodations, 
American Bank Building, New Orleans 12) 


(Northeastern Regional 


Meeting)—Connecticut, 


Maine, 


Massachusetts, New Hampshire, New York, Rhode Island 
and Vermont (Cyril Coleman, General Chairman, 750 Main 


Street, Hartford 3) 


(For information and reservations, write to the chairmen 


listed above) 
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October 21-22, 1955 
October 23, 1955 
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a A Republic—If You Can Keep It 


Our 78th Annual Meeting in Philadelphia marked the 
opening of the John Marshall Bicentennial Month. The 
presence of President Eisenhower, Chief Justice Warren 
and Vice President Nixon made this the first meeting 
in our history which was attended by the chief officers 
of each of the three branches of our Federal Govern- 
ment. The presence of Lord Justice Denning of Eng- 
land; Secretary-General Dag Hammarskjold of the Unit- 
ed Nations; D. Park Jamieson, President of The Cana- 
dian Bar Association; Dr. Eduardo Salazar, of Quito, 
Ecuador, Chairman of the Executive Committee of the 
Inter-American Bar Association; and Senator John Arm- 
strong Spicer, Q. C., Attorney-General of the Common- 
wealth of Australia, emphasized the international im- 
portance of this annual gathering of the American Bar. 
Our distinguished past President, Loyd Wright, and 
his hard-working staff deserve the thanks and gratitude 
of everyone who enjoyed our 78th Annual Meeting. 
President Eisenhower's address appropriately coupled 
the great name of John Marshall with that kind of peace 
the President had attempted to secure at the recent Ge- 
neva Conference. Our program to obtain peace, the 
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President said, must be “as dynamic, as forward looking, 
as applicable to the international problems of our times 
as the Constitution, under John Marshall's interpreta- 
tions, was made fiexible and effective in the promotion 
of freedom, justice and national strength in America”. 

To this theme, both Chief Justice Warren and Vice 
President Nixon added wise counsel. The Secretary- 
General of the United Nations advanced this thought 
further for lawyers, saying, “For state as well as for indi- 
vidual the only kind of liberty worth having is liberty 
under law.” 

General Donovan pointedly reminded us of Frank- 
lin’s sage remark at the close of the Constitutional Con- 
vention held almost two hundred years ago—also in 
Philadelphia: 

“What kind of government have you given us?” a 
woman inquired of Dr. Franklin. 

“We have given you a republic, Madame, if you can 
keep it.” 

The American lawyer, as Governor Leader of Penn- 
sylvania forcefully told us, is the first and strongest bul- 
wark America has for preserving the letter and spirit of 
our Bill of Rights and our American liberty. Our An- 
nual Meetings are not just social gatherings. Important 
matters of national and international interest are debat- 
ed and acted upon there. The lawyer who aspires to be a 
leader in his community, his state and his nation finds 
that by attending our meetings, he is engaging in a type 
of self-improvement unequalled anywhere. There is 
much emphasis today upon equality. Such pressures tend 
to develop mass mediocrity even in the law where inde- 
pendence and individualism are priceless. The Ameri- 
can lawyer who would improve himself and his service to 
his clients and his profession enjoys attending our An- 
nual Meeting. 

If you were unable to be with us in Philadelphia this 
year, by all means review the work done there in this 
and succeeding issues of your JouRNAL. You will profit 
by it. You will also help America maintain her liberty 
and keep our republic in the critical days ahead. 


@ The Trial Attorney 


In the annals of jurisprudence the trial attorney is a 
leading figure. From the very beginning he has typified 
our profession and has symbolized for the layman the 
law in action. His ability to grasp a case quickly, to dis- 
cern its basic issue, to extract from the witnesses the 
facts, to strike boldly to the heart of the case and to por- 
tray at the bar his client’s position in such a human 
manner that he makes an irresistible appeal renders him 
a vital influence in the administration of justice. It is no 
misstatement to say that rights are worthless unless they 
can be vindicated in the courtroom through the efforts 
of the trial attorney. 

The late Justice Robert H. Jackson, whose opinions 
enrich the Reports of the United States Supreme Court, 
will always be revered as one of the great trial attorneys 
that the common law produced. In the years to come, 
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as attorneys reminisce in their various gatherings, it is 
inevitable that one of them will relate an enlightening 
incident out of the career of this great trial lawyer. 

Of the many facets of his activities as lawyer and 
judge, Jackson deemed that his work as United States 
counsel at the Nuremberg trials constituted “the most 
enduring and constructive” effort of his life. It is appro- 
priate, therefore, that Gordon Dean, former Chairman 
of the Atomic Energy Commission and one of Jackson's 
assistants at Nuremberg, should recount for our readers 
in this issue of the JouRNAL Jackson’s service at Nurem- 
berg. Mr. Dean’s narrative constitutes interesting read- 
ing. 

The trial attorney, in order to succeed, must often lift 
his case from the commonplace and the thoughts of the 
tribunal from the mundane. Jackson accomplished that 
purpose magnificently at Nuremberg when he declared 
to the robed judges: “The real complaining party at 
your bar is Civilization.”” Is it any wonder, therefore, 
that the reporter for Life magazine wrote: “Robert Jack- 
son has finished speaking. . . . I doubt if there is a man 
or woman in the courtroom who does not feel that great 
and courageous words have been spoken. We Americans 
rise to our feet with a feeling of pride because it was a 
countryman of ours who spoke them.” 


aA Sleeping Giant 


Judicial procedure, which some members of the Bar 
deem foreign to their daily practice, is frequently basic. 
Unless the advice which an attorney gives to a client, 01 
a document which he prepares for him, can be vindicat- 
ed in the courtroom, it may possess no value. Unless 
statutes enacted by the legislature can be enforced 
through judicial order, they yield no results. Again, ju- 


Editorials 


dicial procedure shapes many of our rights, even consti- 
tutional rights, for was it not the procedure employed in 
Marbury v. Madison that enabled our highest court to 
pronounce its decision in favor of judicial supremacy? 
Yet many attorneys are indifferent, if not actually hos- 
tile, when proposals are advanced for the improvement 
of judicial procedure. 

The substantive law constantly undergoes revision. It 
touches and governs the layman in his daily activities. 
If it exacts from him something which appears to be 
senseless or unreasonable, a protest is voiced. When 
others join in the protest, it not infrequently happens 
that a lawyer is sent to the legislature with instructions 
to see to it that the statute is amended or repealed. The 
need for constant change and revision in the substantive 
law has prompted the formation within the profession 
of several organizations such as the American Law In- 
stitute and the National Conference of Commissioners 
on Uniform State Laws. Organizations of that kind have 
rendered commendable service in keeping the substan- 
tive law abreast of the changing scene. 

But the law of judicial procedure, which is alien to 
the layman’s ken, has never prompted the formation of 
a professional group devoted solely to its study and re- 
vision. Occasionally individuals, as, for example, David 
Dudley Field and John H. Wigmore, lead movements 
for improvement, but with the leader’s passing the 
movement awaits the development of a new crusader. 

In this issue of the JOURNAL, under the title of “The 
Bar: A Sleeping Giant”, Harry D. Nims, of the New 
York Bar, contributes a valuable paper upon the anom- 
aly of the profession’s aversion to change in judicial 
procedure. The paper is worthy of study. Who knows 
but what that paper may cause a change in the profes- 
sion’s thinking? Great oaks from little acorns grow. 


Traffie Court Conferences 


1955-1956 


October 24-28, 1955—Northwestern University Trafic Court Conference. 


November 2, 3, 4, 1955—Purdue University Trafic Court Conference. 


November 28-December 3, 1955—Tulane Regional Traffic Court Conference, 


New Orleans. 


January 23-26, 1956—Oregon Traffic Court Conference. 


January 30-February 3, 1956—University of Southern California Traffic 


Court Conference. 


February 23-25, 1956—University of Florida Traffic Court Conference. 


March 5-9, 1956—Yale Regional Traffic Court Conference. 
March, 1956—University of Texas Traffic Court Conference. 
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The Principles of Freedom: 


The Lawyer’s Role in a Revolutionary Era 


by Murray T. Quigg - of the New York Bar (New York City) 


= The title of an editorial in the July, 1954, issue of the Journal—from which 
the title of this article is adapted—led Mr. Quigg to set down on paper his own 
concept of the proper function of the lawyer in the troublesome, tempestuous time 
in which we live. His thoughts are published here in the belief that they will inter- 


est our readers. 








=" The lawyer, if he is to perform his 
function properly in a revolutionary 
era as in any other era, must first be 
a professor of the law and not a 
tradesman of the laws. 

He must be a student of social 
and political history as well as legal 
history. Whether he thinks of him- 
self as a “positivist” or a “naturalist” 
in his views as to the basis of legal 
authority and the derivation of 
“rights”, he must recognize the fact 
that human relations are the product 
of human nature and that there are 
principles of conduct which, if ad- 
hered to, result in peaceful relations 
among men. When these principles 
are disregarded or misapplied, they 
result in discontent and ultimate tu- 
mult. He will also perceive that the 
correct application of a principle de- 
pends upon a clear and accurate un- 
derstanding of the facts to which it 
is applied. 

A revolution may be simple or 
complex. The simple revolution 
arises, in all probability, from the 
defeat of the normal expectations of 
men in a factual situation clear to 
all of them. Such a revolution has 
for its purpose merely to restore and 
protect the rights and usages which 
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custom has supported for genera- 
tions past. It seeks the ouster of those 
who, having received the power to 
rule, disregarded the 
principles and common usages of the 
people. An outstanding example of 


established 


such a revolution is the American 
Revolution. 

If the revolution is complex, it 
seeks to overthrow the established 
order and to set up a new concept ol 
the power to rule—new, that is, to 
the generation involved in the revo- 
lution. Its cause lies in change in the 
factual conditions of life, as a result 
of changes in economic and social 
conditions, and the failure of those 
who have the power to rule to rec- 
ognize the changing conditions and 
to apply the principles of human 
conduct correctly to the changing 
conditions. 

It is primarily the function of the 
lawyer to perceive the nature of the 
factual changes, to state the applica- 
tion of the principles to the novel 
conditions, and to secure their prop- 
er application. If the lawyer succeeds 
in this task, the revolution will be 
accomplished without violence or 
disorder and almost before the peo- 
ple are aware of it. 


A “revolutionary era’’ may be said 
to be one in which changing condi- 
tions continue more or less rapidly 
over a century or more and with suf- 
ficient rapidity to make it difficult 
for men to adjust their thinking and 
their moral concepts to the chang- 
ing aspects of life. Most men live by 
a few precepts which they learned 
from their parents or teachers in 
early childhood. If these precepts 
fairly reflect the conditions of life 
which the child encounters as he 
grows up, they serve to direct his 
habits and guide his conclusions 
throughout his lifetime, without the 
effort of independent thinking on 
his part. In such case he is not prone 
to consider alien ideas or to accept 
novel counsels. But if the youth who 
has accepted as a matter of course 
the admonition “early to bed and 
early to rise makes a man healthy, 
wealthy and wise” comes to the city 
and finds all of the successful busi- 
ness men motoring to their offices at 
9:30 or 10:00 o'clock, the founda- 
tions for his own habits and his sense 
of values are shaken. He is thrust 
into a personal revolution and until 
he finds a morally satisfactory re- 
placement for his parents’ adage and 
his present expectations, he is a nat- 
ural for the subtle revolutionary 
who hopes to reform mankind for its 
own good, or who hopes to rise to 
power on a new order designed upon 
a weaker moral plane. He needs 
someone to explain to him that the 
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adage, which his mother gave him 
for guidance, typifies the underlying 
principle that in order to be a good 
worker and a successful one, a man 
must conserve his strength by a good 
night’s sleep and get on the job again 
as soon as an opportunity allords to 
advance it. The adage merely applies 
this principle to a community geared 
to the life of the farm which, in turn, 
is geared to the transit of the sun; 
whereas the life of the city is geared 
to an artificial, but nonetheless, ex 
acting time schedule. 

The role of the lawyer in a revolu 
tionary era is primarily to study the 
factual conditions of the revolution 
and the application to them of the 
principles of conduct which never 
vary. Then his task is to teach the 
proper application of these princi- 
ples to the new or changed condi 
tions. 

The revolution in which the world 
is now engaged arises from the con 
quest of mechanical power and the 
resulting organization of work on 
a large and permanent scale. The 
large scale organization ol a social 
interest is as ancient as the organiza- 
tion of religion and the state. The 
modern industrial organization in 
volves no novel principles, but only 
the correct application of principles 
already tested, assuming, of course, 
that good will and not malice, peace 
not war the desired ends. 


and are 


In the past, men seeking prophets 
to lead them in the wilderness found 
themselves the victims of self-perpet 
uating priesthoods. The closed shop 
was doubtless an ancient institution 
when Moses in the land of Canaan 
gave the authority to teach the Word 
of God in the hands of a single fami- 
ly. This special privilege inevitably 
degenerated into a racket. It was the 
effort of those who enjoyed this rack- 
et to protect it against the values of 
life taught by the Nazarene that gave 
to the world the symbol of the Cross. 
Even today the Society of Friends is 
the only congregation of which I 
know which makes freedom of con- 
science a matter of religious faith 
and a tenant of its creed. 

So, too, men seeking chieftains to 
lead them in battle found themselves 
absolute 


the absolute subjects of 


monarchs. The ancients quarreled 
over who was fit to rule, but they did 


not master the limitations of rule. 
Even the fine sense of human worth 
and right which characterized the 
Roman Republic never rose above 
the authority of the Roman Senate. 
It remained for the genius of the An- 
glo-Saxon-Norman people to devel- 
op a concept of law binding both the 
ruler and the ruled and limiting the 
powers of the ruler to such as may 
be necessary to carry out the function 
of the state as understood and ap- 


proved by the people who support it. 


The Principles of Freedom 


[he same principles by which the 
individual as a communicant enjoys 
religious liberty within the clerical 
order of society, and as a citizen en- 
joys political liberty and civil rights 
within the political order of society, 
are applicable to him as a worker 
within the industrial order of society. 

Che role of the lawyer is to under- 
stand and to teach the principles of 
freedom of the individual within the 
frame of an organized social interest 
and to show the proper application 
of those principles to the changes 
wrought by time, by novel condi- 
tions, and new fields of interest. At 
the moment his role is to apply to 
the economic changes and _ social 
clashes brought about by the Indus- 
trial Revolution the principles of 
personal responsibility and the pro- 
hibition of all exercises of power by 
one man over another which are not 
necessary to the performance of an 
acceptable social function and which 
are, therefore, without justification 
in a society of free men. Yet, alas, 
how many lawyers have made them- 
selves the legal agents of one group 
or another who are trying to seize the 
power generated by industrial organ- 
ization and to use it solely for their 
own advantage or the advantage of 
some particular class!) How many 
lawyers have abandoned the law, 
merely to become tradesmen of the 
laws! 


Deep South Regional Meeting Urges Early Registration 


= New Orleans will be host to lawyers from nine “Deep South” states, November 
27-30, and, according to Cuthbert S. Baldwin of New Orleans, Chairman, this 
regional meeting promises to be of outstanding educational value to the profession. 
A varied assortment of programs—as pleasing and tempting as a New Orleans 


menu—will include bar organization, shop talks, Section meetings, addresses by 


outstanding speakers prominent in the profession, seminars and work-shops. A 


thrilling round of events is planned for recreation and entertainment, as only the 


charming old City of New Orleans can provide, including an authentic Carnival 


Ball. This meeting will be a special treat for the wives. Fees are $10 for lawyers, 
$2 for students. No fees for wives. Address all requests for registration and infor- 
mation, including hotel reservations, to P. A. Bienvenu (whose name in French 
* means “welcome”), P. O. Box 1460, New Orleans. 
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Section 269 of the 1954 Code: 


Acquisitions ‘To Avoid Federal Income Tax 


by Kenneth Liles - of the District of Columbia Bar 


® This is another in the series of articles on the new Internal Revenue Code which 
began in the November, 1954, issue of the Journal. The articles are written by 
committee or subcommittee chairmen of the Section of Taxation and are edited 
by the Section’s Committee on Publications. The series is a service of the Section 
to help Association members understand the changes made by the new law. 


® Our federal income tax laws, in 
order not to hamper proper business 
transactions, permit combinations 
and separations of corporate enter- 
prises to be made tax-free. This poli- 
cy raises the problem of what to do 
about situations where such corpo- 
rate arrangements are designed prin- 
cipally to secure tax advantages. For 
instance, Congress has shown proper 
concern for the tax plight of strug- 
gling small corporations by allowing 
corporations an exemption from the 
surtax on the first $25,000 of income. 
But the existence of such a relief 
provision encourages the division of 
corporations for the purpose of mul- 
tiplying surtax exemptions. In addi- 
tion, the income tax laws contain 
desirable provisions which mitigate 
against the harshness of the annual 
accounting period by permitting the 
carry-back and carry-over of the 
losses of one year against the income 
of a total of seven other years. But 
the existence of these provisions en- 
courages profitable enterprises to ac- 
quire loss corporations principally 
tor tax reasons. 

To combat tax-motivated corpo- 
rate combinations and separations, 
Congress in 1943 enacted Section 
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129 of the 1939 Internal Revenue 
Code. The problem was especially 
acute at that time because of the 
existence of the Excess Profits Tax, 
which encouraged profitable corpo- 
rations with inadequate excess prof- 
its tax credits to acquire unprofitable 
enterprises possessing large unused 
excess profits tax credits and to pvt 
the profitable businesses into the ac- 
quired corporations. Section 129 con- 
tained broad language purporting to 
empower the Commissioner to dis- 
allow any deduction, credit or al- 
lowance in any case where control 
of a corporation was acquired, 01 
property of an uncontrolled corpora- 
tion was acquired in a tax-free trans- 
action and the principal purpose of 
the acquisition was to secure such 
tax benefits. 

The Treasury's great expectations 
from Section 129 have never been 
realized. As a device for preventing 
tax-motivated acquisitions of loss 
corporations, the section was dealt 
an early blow by the case of Alprosa 
Watch Corporation, 11 T.C. 240 
(1948) , which ironically involved a 
taxable year before Section 129 be- 
came applicable. It concerned a situ- 
ation where individuals engaged 


in importing watches purchased a 
glove manufacturing corporation in- 
to which they put the watch business. 
The Tax Court, finding as a fact 
that there was a business purpose 
for the transaction, held that the 
corporation could reduce the income 
of its new business by the losses of its 
However, the Court 
did not stop there, but added, by way 
of dictum, that Section 129 “would 
seem to prohibit the use of a deduc- 


old business. 


tion, credit, or allowance only by the 
acquiring person or corporation and 
not their use by the corporation 
whose control was acquired”. If Sec- 
tion 129 could not prevent the own- 
ers of a profitable corporation from 
securing a tax benefit by acquir- 
ing control of a loss corporation 
and merging the profitable corpo- 
ration into the loss corporation, 
then avoidance of the section would 
simply be a matter of choosing the 
right form of transaction to preserve 
the identity of the loss corporation. 
Probably, a distinction should have 
been made between situations where 
the loss corporation itself is the ac- 
quiring corporation and cases where 
it is acquired by new interests. See 
Tarleau, “Acquisition of Loss Com- 
panies”, 31 Taxes 1050 (December, 
1953). In this connection, Section 
382 (a) of the 1954 Internal Revenue 
Code specifically imposes a special 
limitation on net operating loss 
carry-overs in the Alprosa Watch 
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type of situation where certain con- 
ditions with respect to change of 
ownership and trade or business are 
met. 

As a device for preventing tax- 
motivated multiplication of corpora- 
tions, Section 129 proved equally un- 
successful. Thus far every case in- 
volving this question has been de- 
cided in favor of the taxpayer on 
the ground that tax avoidance was 
not the principal purpose of the 
questioned transaction. Moreover, 
in the case of J. E. Dilworth Co. v. 
Henslee, 98 F. Supp. 957 (M.D. 
Tenn., 1951) a district court stated 
that Section 129 “applies only to a 
situation where one corporation ot 
one individual acquires new assets” 
and does not apply to the organi- 
zation of a Subsidiary corporation 
“where no assets were acquired” by 
the parent corporation. In the case 
of assets transferred by a parent to 
a newly created subsidiary corpora- 
tion, the parent is merely shifting 
from direct to indirect control. Still, 
since a new corporate entity has 
been set up and two corporations 
have taken the place of one old one, 
it is difficult to see why control of a 
corporation has not been acquired 
within the literal meaning of the 
statute. See Cohen, ‘Exemptions 
and Credits of Multiple Corpora- 
tions: Sections 15(c) and 129”, 1953 
So. Cal. Tax. Inst. 1, 8-15. 

When it was again faced with the 
Excess Profits Tax during the Ko- 
rean War, Congress decided not to 
rely on Section 129 alone to stop the 
division of corporations for the pur- 
pose of securing additional $25,000 
minimum excess profits tax credits; 
it enacted Section 15(c), added to 
the 1939 Internal Revenue Code by 
the Revenue Act of 1951. Unless the 
taxpayer could establish by the clear 
preponderance of the evidence that 
the securing of the exemption or 
credit was not @ major purpose 
of the transfer, Section 15(c) dis- 
allowed the $25,000 surtax exemp- 
tion and the $25,000 minimum ex- 
cess profits tax credit, to a new o1 
inactive controlled corporation to 
which the controlling corporation 
transferred than 


property (other 


money). It is too early to know 
whether the use of “a major pur- 
pose” test in Section 15(c) will be 
any more effective than “the prin- 
cipal purpose” test of Section 129. 
The 1954 
continues Section 


Internal Revenue Code 
15 (c) 
fOr 


tion 1551) with respect to the $25,- 


(new Sec- 


000 surtax exemption and extends 
it to cover the new $60,000 accu- 
mulated earnings credit under Sec- 
tion 535 (c) against the accumulated 
earnings tax imposed under Section 
531 (counterpart of old Section 
102). 

This still left unanswered the 
problem of tax avoidance by cor- 
porate acquisitions. One way in 
which Congress attempted to deal 
with this problem was through the 
addition of a new presumption in 
recodifying Section 129 into Section 
269 of the new Code. Other new in- 
struments of control are the special 
limitations on net operating loss 
carry-overs provided (1) under Sec- 
tion 382(a) in the case of the purchase 
of a corporation and the change of 
its business in the Alprosa Watch 
type of situation, and 
tion 382 (b) 


2) under Sec- 
in cases where owner- 
ship changes as a result of a re- 
organization. Section 382 is beyond 
the scope of this paper. 

The new presumption, which is 
contained in subsection (c) of Sec- 
tion 269, is entitled “Presumption in 
Case of Disproportionate Purchase 
Price”. It is supposed to be “a pro- 
cedural device for the determination 
of whether the principal purpose” 
of the corporate acquisition was tax 
avoidance or evasion. Sen. Rep. No. 
1622, 83d Sess., 228 
(1954). Section 269(c) provides in 
effect that there is “prima facie evi- 


Cong., 2d 


dence” that “the principal purpose”’ 
of the 
avoidance of federal income tax if 
the consideration paid upon the ac- 
quisition is “substantially dispropor- 
tionate to” the aggregate of (1) the 
“adjusted basis’ of the property of 


transaction is evasion or 


the corporation (to the extent of 
the interest or property acquired) 
and (2) the “tax benefits” acquired 
(to the extent not reflected in the 


adjusted basis of the property). 


Section 269 of the 1954 Code 


This new test applies only with re- 
spect to acquisitions made after 
March I, 1954. 

Just what this new presumption 
adds to the scope of Section 129 is 
hard to say, since the Commission- 
er’s determinations have always 
been prima facie correct and the tax- 
payer has always had the burden of 
proving that the principal purpose 
of the transaction was not tax avoid- 
ance. The original version of the 
new provision as it passed the House 
of Representatives made the pre- 
sumption “determinative” of the 
taxpayer’s motive unless rebutted by 
“a clear preponderance of the evi- 
dence”. The Senate Finance Com- 
mittee thought the House version 
imposed too heavy a burden on the 
taxpayer and substituted the “prima 
facie evidence” rule, which was final- 
ly enacted. Sen. Rep., supra, page 39. 
In view of this legislative history it 
is hard to see why this new provi- 
sion was left in the new Code. It 
may be that the authors meant it to 
be taken as a gentle hint that the 
courts should start deciding some of 
the Section 129 cases for the Gov- 
ernment. See Magill and Kosmian, 
“The Revenue Code of 
1954: Income, Deductions, Gains 
and Losses”, 68 Harv. L. Rev. 201, 
218 (1954). 

The particular language of the 


Internal 


new provision gives rise to several 
problems, some of which may be 
covered by the regulations yet to be 
promulgated. The first problem that 
comes to mind is as of what date the 
tax benefits acquired are to be meas- 
ured. If the benefits are to be calcu- 
lated at the time of the transaction, 
there will obviously be difficult val- 
uation problems. How can you fair- 
ly value at the time of acquisition 
the tax benefits expected to be de- 
rived from the transaction? Such im- 
ponderables as changes in tax rates 
and possible wastage of loss carry- 
overs would have to be taken into 
consideration in valuing the expect- 
ed tax benefit. On the other hand, 
it seems impractical to wait to take 
the measure of the value of the bene- 
fits as actually realized. To do so 
would leave the matter unsettled for 
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years, and tax benefits may ultimate- 
ly be realized which were not ex- 
pected at the time of the transac- 
tion. Probably, the value of the tax 
benefits will have to be estimated 
at the time of the transaction. 

The next problem is in determin- 
ing what is meant by the phrase 
“disproportionate to”. Literally, this 
phrase could cover the acquisition 
of appreciated property for its fair 
market value even though no tax 
benefits at all are involved. Happily, 
the committee reports indicate that 
the phrase is not meant to apply 
where adequate or excessive consid- 
eration is paid but only applies to 
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the situation where inadequate con- 
sideration is paid. Sen. Rep., supra, 
pages 39 and 228. Presumably, the 
regulations will follow the commit- 
tee reports and provide that the pre- 
sumption will apply only if the sum 
of the tax benefits and the adjusted 
basis of the property acquired ex 
ceeds the consideration paid. The 
theory underlying this test seems tc 
be that it is all right to acquire tax 
benefits where they are paid for in 
full, but, if the purchaser gets a bai 
gain, it is bad. While the philos 
ophy behind this concept may be 
open to question, the effect of such 
a test, if it had any teeth in it, 
would no doubt be a marked de- 
crease in the traffic in sales of loss 
corporations. 

There appear to be several pos- 
sible peculiarities produced by the 
choice of the tax basis of the assets 
acquired rather than their fair mar- 
ket value as the standard of com 
parison in measuring the adequacy 
of the consideration paid. Transac- 
tions may escape that should be cov- 
ered. This could happen where the 
assets acquired have appreciated in 
value to the extent of the tax bene 
fits to be acquired and the purchaser 
pays only the fair market value. In 
such a case the purchaser will ac- 
quire tax benefits without paying for 
them and still the presumption will 
not apply. For example, assume that 
X Corporation acquires all of the 
assets of Y Corporation in a tax-free 
merger and that the assets of Y Cor- 
poration have a basis of $1,000 but 
a fair market value of $10,000 and 
that Y Corporation has a net oper- 
ating loss carry-over valued at $9,- 
000. Assume that the stock issued 
by X Corporation to the stockhold- 
ers of Y Corporation in the merger 
is worth the fair market value of 
the Y assets or $10,000. In such case, 
the presumption will not apply, 
even though a tax benefit worth $9,- 
000 has been acquired for nothing. 

On the other hand, the choice of 
the basis test may lead to the appli- 


cability of the presumption to sit- 
uations where all that has happened 
is that assets are acquired which 
have gone down in value. For ex- 
ample, the rule may apply where as- 
sets are acquired in a tax-free merg- 
er for $5,000 consideration which 
have a basis of $10,000 but a fair 
market value of only $5,000. The 
committee reports indicate that the 
“provision will apply to cases where 
the tax basis of the property ac- 
quired for depreciation and other 
purposes, together with the tax val- 
ue of other tax benefits, such as op- 
erating loss carry-overs, is substan- 
tially greater than the amount paid 
for the property. Disparities of this 
type generally arise where the old 
basis is continued in the hands of 
Sen. Rep., supra, 
page 39. Presumably, the basis test 


the new owner’. 


was chosen in preference to a fair 
market value test to cover the sit- 
uation where a taxpayer seeks to 
carry over high basis assets for de- 
preciation purposes in a tax-free ex- 
change. If this is so, one can well 
understand why the Senate Finance 
Committee may not have looked 
with favor on the House provision 
and one may be thankful indeed 
that the views of the Senate Finance 
Committee prevailed. 

Further discussions of Section 
269 (c) will be found in the follow- 
ing articles: Kenneth Carroad, “Ac- 
quisition of Loss Corporations: 
Non-deductibility of Certain Ex- 
pense & Loss Items”, How To Work 
with the Internal Revenue Code of 
1954 (published for the Federal Tax 
Forum, Inc., by The Journal of Tax- 
358-360 (1954); 
Cohn, “Acquiring the 


ation, Inc.) 355, 
Lawrence E. 
Loss Corporation: Fact or Fancy”, 
Proc. N.Y.U. 13th Ann. Inst. on Fed. 
768-769 
Phillips, Surrey, Tarleau and War- 


Tax. 757, (1955); Cohen, 
ren, ““The Internal Revenue Code 
of 1954: Carry-overs and the Accu- 
mulated Earnings Tax”, 10 Tax L. 
Rev. 277, 291-297 (1955). 
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A Bibliography: 


Readings in Legal Literature 






by William H. Davenport - Department of English at the University of Southern California 


® As an introduction to the bibliog- 
raphy which ‘follows I should like to 
outline briefly the history of a law 
course in which it plays a prominent 
part. In the spring of 1954 at the 
suggestion of the law deans and a 
faculty curriculum committee, I, a 
professor of English, was drafted to 
give an experimental course in legal 
literature at the University of South- 
ern California. The plan was to give 
law students legal information and 
cultural background simultaneously 
through the reading of classical and 
modern literature for, by, and about 
lawyers. A preliminary bibliography 
was prepared (see 29 Cal. St. Bar J. 
115). Various projects, readings, re- 
ports, and procedures were outlined 
(see 6 Jour. Leg. Ed. 569). The stu- 
dents were introduced to fiction, 
drama, essays, biography and even 
poetry with the practical purpose of 
teaching them legal terminology, 
trial procedure, some knowledge of 
human relations, various ways of in- 
terpreting a single action, the vari- 
ous kinds of truth, etc., and the con- 
tingent, equally valid, purpose of 
providing training in reading com- 
prehension, oral and written expres- 
sion, knowledge of types and forms 
of literature, and methods of deriv- 
ing real pleasure from good reading. 
The main categories of investigation 
may be seen in the sub-titles of each 
section below. 

The course was moderately success- 
ful. It will be revised constantly as 


we learn the ropes, and will be re- 
quired of all students on the 2-4 
plan; others may enroll for elective 
credit. Local papers gave the experi- 
ment considerable space. Time fea- 
tured it in a leading article under 
Education (April 26, 1954, page 77). 
Then came the deluge of letters from 
all over the country and from seven 
foreign countries. Lawyers, judges, 
school administrators, and the like 
wrote in, asking for the preliminary 
reading list. After we had exhausted 
a second edition, Riley Paul Burton, 
assistant professor of law and law li- 
brarian at U.S.C. and I went to work 
on an expanded version; this appears 
below, now three times its original 
size. Although this reading list is de- 
signed primarily and specifically for 
one law course, it would seem to 
have appeal and use for members of 
the legal profession generally, judg- 
ing from the response to the three 
articles already cited. 

Lawyers are known to be good 
readers. It is possible, however, that 
the sharpest of them have missed a 
title here and there. A specialist in 
Dickens may not realize what fun 
he can have with Trollope and the 
arguments over his knowledge of the 
law; a man who knows the law in 
Shakespeare may have missed some 
modern writings on the law which 
also happen to be literature; the 
biography fan may have ignored the 
tremendous amount of fiction deal- 
ing with law; useful anthologies like 
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Law in Action may be familiar, but 
what of Blaustein’s new collection? 
The Just and the Unjust may have 
been recognized because of the Har- 
vard List, but how about the new 
Harper Prize Novel for 1955—Trial, 
by Mankiewicz? It seemed, then, that 
in size, scope, and arrangement, this 
new bibliography should be made 
available to a larger audience. Hap- 
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A Bibliography 


pily the editors of the JOURNAL 
agreed. 

As many titles will suggest, the 
law-literature relationship is an old 
one and a strong one. Publication 
now and then of revised bibliogra- 
phies can only serve to continue and 
to better that relationship. The read- 
er will see why this list is “selected” 
when he comes to fiction or biog- 


raphy, for example, where space per- 
mits only a sampling from a vast 
field of titles; in other sections the 
editors have tried to avoid arbitrary 
judgments, reserving, however, the 
right to exclude material, however 
amusing, which had no real literary 
merit. Many entries were sent in by 
students, lawyers, and judges; it is 
to be hoped that readers of this in- 


troductory note will send in further 
suggestions to the author in care of 
the Department of English, Univer- 
sity of Southern California, Los An- 
geles, 7. It may be possible to pub- 
lish supplements from time to time. 
Meanwhile your compilers hope that 
many hours of pleasurable and 
profitable reading will result from 
their experimental labors. 
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Prosser, W. L. The Judicial Humorist, 1952. 

Ramsay, J. “18th Century Advocates and Their Study 
of Legal and General Literature,” 51 Jurid. Rev. 
23 (1939). 

Stryker, L. P. The Art of Advocacy, 1954. 

Vanderbilt, A. T. Men and Measures in the Law, 1949. 

Virtue, M.,ed. Judge Medina Speaks, 1954. 

Williams, G. L. “A Lawyer’s Alice,” 9 Camb. L. J. 
171 (1946). 


VI. Autobiography, 
(Sampling) 

Bent, S. Justice Oliver Wendell Holmes 

Beveridge, A. J. Life of John Marshall 

Bowen, C.D. Yankee from Olympus 

Cohn, F.& J. Chisholm Take the Witness 

Daniel, H. Judge Medina 

Fairman, C. Mr. Justice Miller 

Frank, J. P. Mr. Justice Black 

Haldane, R. B. Autobiography 

Hays, A.G. City Lawyer 

Hine, R. L. Confessions of an Uncommon Attorney 

King, W.L. Melville Weston Fuller 

Lerner, M. Mind and Faith of Holmes 

Lief, A. Brandeis, A Personal History 

Loth, D. Life of John Marshall 

Macmillan, L. Man of Law’s Tale 

Marjoribanks, E. Carson the Advocate 

Marjoribanks, E. For the Defence 

Mason, A. P. Brandeis 

Parry, Sir E. My Own Way 

Partridge, B. Country Lawyer 

Paschai, J. F. Mr. Justice Sutherland 

Pepper, G. W. Philadelphia Lawyer 

Pollard, J. P. Mr. Justice Cardozo 

Pollock, Sir F. For My Grandson 

Pusey, M. Charles Evans Hughes 

Reynolds, Q. Courtroom 

Rovere, R. Howe and Hummel 

Shiras, G. R. Justice George Shiras, etc. 

Steuer, A. Max Steuer, Trial Lawyer 

Stone, I. Clarence Darrow for the Defense 

Stryker, L. P. Andrew Johnson 

Stryker, L. P. For the Defense 

Swisher, C. B. Stephen J. Field 

Swisher, C. B. Roger Taney 


Language in Thought and Action, 


Biography, Memoirs 
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Train, A. My Day in Court 
Williams, C. Hugo Black 


VII. Fiction (Sampling) 

(A) Novels 

Balzac, H. Eugenie Grandet 

Bok, C. Backbone of the Herring 

Bok, C. J, Too, Nicodemus 

Clark, A. A. Tragedy at Law 
Cozzens, J. G. The Just and the Unjust 
Cozzens, J]. G. Guard of Honor 
Dickens, C. Bleak House 

Dickens, C. Great Expectations 
Dickens, C. Pickwick Papers 
Dostoevsky, F. Crime and Punishment 
Dreiser, T. An American Tragedy 
Galsworthy, J. The Forsyte Saga 
Howard, T. Blood Like New Wine 
Lewis, S. Cass Timberlane 

Lipsky, E. Lincoln McKeever 
Mankiewicz, D. Trial 

Melville, H. Billy Budd 

Parker, J. R. Attorneys at Law 

Train, A. Tutt and Mr. Tutt 
Trollope, A. Orley Farm 

Warren, 8. Ten Thousand a Year 
Williams, B. A. Leave Her to Heaven 
Wouk, H. The Caine Mutiny 

(See also Wigmore under I, above) 


(B) Short Stories, Selections, Anthologies 


Amicus Curiae, ed. Law in Action, 1947. (stories, chap- 
ters from novels, etc.) 

Benet, S. V. The Devil and Daniel Webster 

Blaustein, A. P.,ed. Fiction Goes to Court, 1954. (short 
stories) 

California State Bar Journal, Vol. 13, 1938. Series en- 
titled Law in Literature. 

Case and Comment, vols. 19-25, 1912-18. Short stories 
indexed under Fiction. 

Cather, W. Paul's Case 

France, A. Procurator of Judea 

Fuller, L. Case of the Speluncean Explorers, 62 Harv. 
L. Rev. 616 (1949). 

Huxley, A. Gioconda Smile 

Illinois Law Review, vols. 5-15, 1915-26. Series entitled 
Law from Lay Classics. 

Tolstoi, L. God Sees the Truth 


VIII. Drama 


Anderson, M. Barefoot in Athens 
Anderson, M. Winterset 

Brieux, E. Red Robe 

Christie, A. Witness for the Prosecution 
Coxe, L.O. and R. Chapman Billy Budd 
Galsworthy, J. Strife 

Galsworthy, J. Justice 

Galsworthy, J. Loyalties 

Gilbert and Sullivan Trial by Jury 
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Granville-Barker, G. 
Kafka, F. The Trial 
Lavery, E. Magnificent Yankee 
Miller, A. The Crucible 

Patrick, J. The Story of Mary Surratt 
Pinero, A. W. The Thunderbolt 
Rand, A. The Night of January 16th 
Rattigan, T. The Winslow Boy 
Rice, E. On Trial 


Voysey Inheritance 


Rice, E. Counsellor-at-Law 
Rice, E. Adding Machine 


Shaw, G. B. 
Veiller, B. 


St. Joan 
Trial of Mary Dugan 
Wexler, J. Last Mile 
Wouk, H. Caine Mutiny Court Martial 


IX. Poetry 
Benet, S. V. 
Browning, R. 


John Brown’s Body 
The Ring and the Book 

Case and Comment, vols. 19-25, 1912-1918. See annual 
indexes under Poetry. 

Green Bag, vols. 1-26, 1889-1914. See cumulative index 
under Verse. 

Millay, E. St. V. 

Untermeyer, L., ed. 


Justice Denied in Massachusetts 
Modern American Poetry, 1950. 
Contains among other things poems by such 
men of law as Masters, MacLeish, Johnson, Cane 
and Stevens. 


X. Accounts of Famous Trials 
See Section I under Marke, J. or your law 
librarian. 

XI. Law of Literature 

(A) Literary Property; Copyright, Plagiarism, and Piracy 

Copyright Law Symposium, 1939-53. 

Gotshal, S$. The Pirates Will Get You, 1945. 

Lindey, A. Plagiarism and Originality, 1953. 

Miller, E.F. Fair Use, 15 So. Calif. L. Rev. 249 (1942). 

Miller, F. R. A Re-examination of Literary Piracy, 
5 U. Newark L. Rev. 327 (1940). 

Shaw, R. R. Literary Property in the United States, 
1950. 

Spring, S. Risks and Rights in Publishing, Television, 
etc., 1952. 

Wittenberg, P. The Protection and Marketing of Lit- 
erary Property, 1937. 

(B) Censorship and Freedom of the Press; Blasphemy, Ob- 

scenity, and Subversion 

Atkinson, Sir E. H. T. 
Practice, 1937. 

Balter, H. G. Some Observations Concerning the Fed- 
eral Obscenity Statute, 8 So. Calif. L. Rev. 267 
(1937). 

Bonner, H. B. 

Broun, H. 


Obscene Literature in Law and 


Penalties Upon Opinion, 1934. 

Nonsenseorship, 1922. 

Broun and Leech, M. Anthony Comstock, 1927. 

Chafee, Z. Free Speec h in the U.S., 1941. 

Chafee, Z., ed. Government and Mass Communica- 
tions, 1947. 
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Pourrics IN THE UNITED 
STATES: READINGS IN POLITI- 
CAL PARTIES AND PRESSURE 
GROUPS. Edited by Henry A. Tur- 
ner. New York: McGraw-Hill Book 
Company, Inc. 1955. $5.25. Pages xit, 
436. 

Reason and experience join in 
suggesting that a book of “readings” 
is likely to possess a combination of 
good and bad qualities. On the asset 
side, such a collection, somewhat 
like the group of pieces in a museum, 
has the marked advantage of con- 
venience. Many of the items are in- 
dividually possessed of such great 
intrinsic merit that each would be 
worth, in order to be studied, a great 
deal of trouble in being sought out. 
Taken together, many excellent 
things become readily accessible that, 
one at a time, would be difficult if 
not impossible to come by. On the 
debit side, the principal disadvan- 
tage of a volume of readings is that 
like any book of plural authorship— 
even where the several writers oper- 
ate in consultation—the whole prod- 
uct is inevitably uneven. Anyone 
who has ever attempted any kind of 
task of inclusion and exclusion ac- 
cording to fixed plan knows of the 
many difficulties of the problem and 
is aware of the impossibility of se- 
curing a result of uniform quality. 

Professor Turner, of Santa Barba- 
ra College of the University of Cal- 
ifornia, has made a collection of 
sixty-five relatively brief pieces—the 
longest consists of only twelve pages, 
the majority of six or less—having to 
do primarily with the two subjects 
mentioned in the subtitle. In point 
of space, Part IV, “The Party Sys- 
tem”, constitutes almost exactly half 
the book, in terms of pages and of 
number of chapters; whereas Part 
III, “Pressure Groups”, accounts for 
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approximately two thirds of the re- 
maining half. Part I, “Intvoduction”, 
and Part II, “Public Opinion and 
the Political Process’, are fortunate- 
ly correspondingly short for they are 
on the whole less satisfactory. More 
particularly, Part II, consisting of 
Chapter 2, entitled “Public Opinion, 
Propaganda, and Opinion Measure- 
ment”, and of Chapter 3, entitled 
“Determinants of Public Opinion 
and Political Behavior’, 
pieces a majority of which range 
from solemn to deadly dull. As an 
exception, welcome satirical relief is 
afforded by Professor Lindsay Rog- 


contains 


ers’s essay on “The Pollsters and 
Public Opinion”. Discussions of such 
things as the meaning and the com- 
munication and the measurement of 
public opinion lend themselves not 
infrequently, it must be confessed, 
to satire. Among other things, what 
appears to be a general rule seems 
to will it that new sciences develop a 
somewhat formidable diction. From 
one of the earlier pieces of the pres- 
ent collection, by three researchers 
into “Social Determinants of Vot- 
ing,” the following not-altogether 
unique example is, it is to be hoped 
not unfairly, culled: “We anticipate 
that on each SES level [“interview- 
ers’ ratings of the socio-economic 
status of the interviewees”| the so- 
cial predisposition of organization 
members will be more strongly ac- 
tivated than is that of those people 
on the same SES levels who are not 
subject to the ‘molecular pressures’ 
of the associations.” 

Professor Turner has written for 
each of the sixteen chapters of his 
collection admirable concise intro- 
ductions. These serve to do all that 
seems humanly possible to bind to- 
gether into an integrated whole the 
several disparate contributions. 

If an attempt should be made to 


classify the contributions according 


to the useful if not always easily ap- 
plicable academic distinction of pri- 
mary and secondary materials, a ma 
jority would possibly fall into the 
first category; so that the book is in 
some measure a source book as well 
as a book of readings. It is of course 
a commonplace of political science 
that specific primary materials, be- 
ginning with the Constitution of the 
United States, are more readily avail- 
able on the institutional than on the 
political side of the study. Neverthe- 
less, in the second respect, the mate- 
rials are reasonably abundant. Thus, 
in the present instance, a long court 
opinion, committee hearings and re- 
ports, party rules and manuals and 
proceedings, would seem without 
difficulty formally to qualify as pri- 
mary. Possibly less obvious, but cer- 
tainly substantially as important, are 
accounts of personal experience in 
political life. For example, Thomas 
E. Dewey’s discussion of “The Two 
Party 
more, 


System” and, perhaps even 
Edward J. 


cences concerning “Bosses and Ma- 


Flynn's reminis- 


chines” are calculated to be of the 
greatest fundamental value to the 
curious student. All in all, Professor 
Turner’s book seems likely to be 
widely used. 

R. K. Goocu 


Department of Political Science 
University of Virginia 


Tue AUTOBIOGRAPHY OF 
SAM HOUSTON. Edited by Donald 
Day and Harry Herbert Ullom. Nor- 
man: University of Oklahoma Press. 
1954. $5.00. Pages xviti, 298. 
Fabulous is the only word ade- 
quate to describe the career of Sam 
Houston. Here it is told in his own 
words, taken from his speeches, let- 
ters and diaries and skillfully woven 
into a consecutive narrative which 
preserves much of the flavor of the 
originals. Houston never wrote his 
autobiography but this is the book 
he presumably would have written 
had he found time to crowd it in 
among his multitudinous other ac- 
tivities. 
1793 in 


moved with his family to Tennessee 


Born in Virginia, he 
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when only thirteen. There he lived 
much among the Cherokee Indians, 
by whom he was adopted and who 
gave him the name of “The Raven”. 
In 1814 he fought in the Creek cam- 
paign under Andrew Jackson, who 
became his lifelong friend; and in 
1823 he represented his adopted state 
in Congress. Four years later he be- 
came its governor at the age of 
thirty-four (the youngest in its his- 
tory until the present incumbent), 
and it would have appeared to be a 
safe prediction that 


future was assured. 


his political 
On January 22, 1829, he married 
Eliza Allen. In April of that same 
year he left her, the only explana- 
tion which he gave being that he 
“would not fight with a woman”. 
He resigned as governor and disap- 
peared into the wilderness, where he 
rejoined his friends the Cherokees 
in the territory of 
Oklahoma. With 
through Arkansas and into Texas, 


what is now 


them he traveled 
acting as government post trader and 
adviser. During this period he earned 
for himself a 
O-tse-tee 


new Indian 


Ar-dee-tah-skee, 


name— 
which 
means “Big Drunk”. He acquired an 
Indian wife, although rumor has it 
that he by no means confined his 
1832, while in 


Indian delega- 


attentions to her. In 
Washington with an 
tion, he engaged in an altercation 
with Representative William Stan- 
berry, of Ohio, which resulted in his 
caning Stanberry and being arrested 
for doing so. Never were a man’s 
political fortunes at a lower ebb and 
it would have appeared a safe pre- 
that the name of Houston 
would disappear from the annals of 


diction 


our nation, never to be heard again. 

But things were stirring down in 
Texas. For some time Houston had 
been keeping an eye on that trou- 
bled land, and to him it appeared a 
likely place for an ambitious man 
to get ahead. At the end of 1832 he 
started for his future home in the 
company of Elias Rector, from whom 
before they parted he received the 
gift of a handsome razor. His ac- 
ceptance was prophetic: “Mark my 
words, if I have luck this razor will 
some day shave the chin of the Pres- 





ident of a Republic.” 
In 1833 
of the committee which drew up a 


Houston was chairman 
constitution for the new republic, 
which he modestly declared to be 
the At this 
time he favored peaceful resolution 


“one of best extant”. 
of the differences with Mexico, but 
with the first skirmish at Gonzales 
in 1835 the war began. Stephen F. 
Austin was elected first commander 
in chief of the army; but when the 
Consultation met in November, he 
was appointed Commissioner to the 
United States to secure aid and 
Houston was made a major general 
to command in his place. On Janu- 
ary 17, 1836, he gave orders that the 
Alamo was to be evacuated, but the 
order was secretly countermanded by 
the Council. On March 6 a courier 
galloped up to the hall where a con 
vention, to which Houston was a 
delegate, was trying to organize a 
the 
chairman the message that the Ala- 


government and delivered to 
mo was in dire peril. A motion was 
made that “the Convention do im- 
mediately adjourn, arm, and march 
to the relief of the Alamo.’ Houston 
spoke against it for nearly an hour, 
advising calm and further considera- 
tion rather than precipitate action. 
A few minutes after he ceased speak- 
ing, he was on his way to the Alamo 
but before he arrived it had fallen. 

Then the long road back to mili- 
tary supremacy began. Houston, who 
had been appointed Commander in 
Chief by the Convention, adopted 
a policy of watchful waiting, seeking 
an opportunity which would allow 
him to meet the enemy under cir- 
cumstances so advantageous to the 
Texans as to outweigh their inferi- 
ority in numbers and equipment and 
make possible a single decisive vic- 
Public 


immediate 


tory. feeling, however, was 
for the 


brutalities of the Alamo, regardless 


for retaliation 
of the issues involved, and as a result 
Houston’s attitude was characterized 
as weakness rather than wisdom. The 
government refused to support him, 
and he was left without reinforce 
ments and supplies. But on April 21, 
1836, the occasion for which Hous- 
ton had been waiting arose, and on 
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that day at San Jacinto the two ar- 
mies met in what has been called 
the eighth decisive battle of the 
world. With cries of “Remember the 
Alamo!” the Texans attacked, and 
when on the evening of the follow- 
ing day General Santa Anna was 
taken, it was apparent that victory 
was theirs. 

The found the 
political scene in turmoil. A general 


end of the war 
election was called for but no one 
knew how to conduct it, as the con- 
stitution which had been adopted 
was lost. Eventually it was copied 
out of a Nashville, ‘Tennessee, news- 
paper, where it had been published, 
and Houston others an- 


nounced as candidates. He received 


and two 
times the numbe1 
of votes of his nearest opponent, and 
assumed office on October 22, 1836, 
making his two rivals both members 
of his cabinet. 


more than seven 


Houston served until 1838. Under 
the constitution he could not suc- 
ceed himself; but in 1841 he was re- 
elected, thus the third 
President of Texas after having been 
its first. He had always recognized 


becoming 


that Texas could not exist unless its 
independence was guaranteed by the 
United States. He also fully appre- 
ciated the desirability from Texas’ 
point of view of eventual annexa- 
tion by this country. But the United 
States was by no means as anxious 
to acquire Texas, and along with 
it the certainty of incessant squabble 
and the possibility of further wars 
with Mexico, as was Texas to be 
adopted, most of the opposition 
stemming from the question of slav- 
ery. In order to overcome this reluc- 
tance, Houston overtures to 
England (making sure that informa- 
tion regarding his actions was re- 
ceived in the proper quarters) to 
intervene as mediator between Tex- 
as and Mexico. In 


made 


1843, an armi- 
stice was arranged in this way; and 
when it was learned that this had 
been accomplished through the of- 
fices of England rather than the 
United States, the entire atmosphere 
changed. Houston wrote his old 
friend Andrew Jackson that “Texas 
is presented to the United States as 
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a bride adorned for her espousal”; 
and in 1844 President Tyler recom- 
mended annexation in his annual 


message to Congress. On April 12 of 
that year a treaty of annexation was 
signed, but on June 8 it was rejected 
by the Senate. Houston immediate- 
ly issued a call for the election of 
officers of the republic, and on Sep- 
tember 2 Anson Jones became fourth 
president of Texas. Houston again 
approached England and France 
with a view to obtaining guarantees 
of Texas’ independence, a move 
which some biographers have con- 
sidered a repudiation of annexation 
on his part, but which the present 
editors interpret as a subtle means 
of assuring the success of his plans 
to achieve that very end. In any 
event, President-elect Jones blocked 
his efforts and the negotiations col- 
lapsed. On December 9, Houston 
left office, and three days later he 
again wrote Jackson, this time say- 
ing, “It is now the duty of the 
United States to make an advance 
that cannot be equivocal in its char- 
acter.” This advance came in Janu- 
ary of the following year, when the 
House of Representatives over- 
whelmingly adopted a_ resolution 
calling for annexation. A month lat- 
er the Senate followed suit with only 
slight modifications, and on March 
1, 1845, President Tyler signed the 
bill which made it certain that Tex- 
as would have the opportunity to 
become a part of the United States. 
A final effort was made by England, 
France and Mexico to preserve its 
independence; but in October a spe- 
cial convention voted sixty to one 
for annexation, and on February 16, 
1846, the Lone Star flag was lowered 
and the Stars and Stripes raised. 
Houston’s ambition had been real- 
ized, although the man who did 
much to make it possible did not live 
to witness its consummation; for 
Andrew Jackson had died at the 
Hermitage on June 8 of the preced- 
ing year. 

At fifty-five Houston became the 
first Senator from the new state. 
Having achieved union, he now em 
barked upon a long struggle to pre 
serve it. First in regard to Oregon 
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and then to California he made his 
position clear. But secession was in 
the air, and as the years went by it 
gained in strength. By 1859 it was a 
burning issue, and Houston decided 
to leave the Senate and regain the 
leadership of his state as its gover- 
nor. He made only one campaign 
speech, in which he said, “I have 
been with Texas in six troubles and 
in seven I will not desert her’; how- 
ever, he was elected by a comfortable 
majority, and took office on Decem 
ber 21, 1860. As governor he urged 
the rejection of the secessionist doc 
trines; but the election of Lincoln 
as President had brought matters to 
a head, and in February of the fol 
lowing year, despite his efforts to 
prevent it, a vote of the people was 
taken on the question, which went 
almost three to one for secession, 
and on March 4 Texas again de- 
clared itself an independent sover 
eignty. Houston refused to recognize 
the action, and when on March 16 
Texas joined the Confederacy, he 
did not participate in the ceremony 
The Lieutenant Governor was sworn 
in in his place, and Houston retired 
to private life, whence he still took a 
keen interest in the affairs of his be 
loved state. On July 16, 1863, after 
a brief illness, he succumbed to the 
advancing years, and died with the 
name of Texas still upon his lips. 

Thus ended one of the most re- 
markable careers in the history of 
our country. No one could read this 
book without recognizing the statute 
of the man, for his rugged grandeur 
shines through every line. Here is 
another example among many that 
throughout the development of our 
nation whenever the stress of the 
times has called for greatness, great- 
ness has been at hand. Let us hope 
that the call never will go unheeded. 

WALTER P. ARMSTRONG, JR. 

Memphis, Tennessee 


Lasor DISPUTES AND 
THEIR SETTLEMENT. By Kurt 
Braun. Baltimore: The Johns Hop 
kins Press. 1955. $6.00. Pages 343. 
This is a book which derives from 
the actual experience of the author 


gained over a period of years as 
an industrial conciliator, arbitrator, 
judge, attorney, author and univer- 
sity teacher. The nature of the settle- 
ment of labor disputes of which he 
writes is peaceful; he does not deal 
with the strike, picket or boycott. 
Voluntary effort and governmental 
compulsion are both surveyed. Col- 
lective bargaining, grievance ma- 
chinery and techniques, mediation, 
conciliation, arbitration and labor 
courts all receive detailed and care- 
ful treatment. 

Of chief interest to lawyers, legis- 
lators and courts will be the one 
hundred forty pages on arbitration 
and the forty pages on labor courts. 
lo the Commissioners on Uniform 
State Laws, who struggled with a 
Uniform Arbitration Act at their 
conference in Chicago last year and 
at Philadelphia this year, the discus- 
sion on arbitration will be a bit dis- 
appointing. 

I think we could agree, in part at 
least, with the conclusion that “if 
there is the serious will to replace 
bitter and costly industrial warfare 
by an orderly procedure, guarantee- 
ing both a settlement and applica- 
tion of established principles, this 
vicious circle must be broken by in- 
creased employment of arbitration.” 

Some of the motives which may 
lead to the choice of arbitrament in 
preference to court proceedings are 
said to be a more peaceful atmos- 
phere; in a dispute about rights, the 
interests and background involved 
receive more attention than judges 
usually can give to them; a more 
speedy settlement; less expensive and 
less formal; and finally a greater 
faith in arbitration agencies than in 
courts, because it is the parties them- 
selves who have selected the “judges” 
in the belief that they are or will 
prove to be especially qualified 
which is not the case in law courts 
other than labor courts. 

An interesting sub-chapter lists 
and contrasts the opposing views on 
compulsory versus voluntary arbitra- 
tion, with the case for compulsory 
arbitration being given a little the 
best of it, at least as a supplementary 
device to be kept ready for use when 
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the public interest is or may be deep- 
ly involved. 

In a chapter entitled “Federal Ar- 
bitration Systems”, detailed and in- 
teresting accounts are given of labor 
arbitration under the Railway Labor 
Act, the National Labor Relations 
Act and the National War Labor 
Board. 

State arbitration statutes are men- 
tioned and discussed briefly, appar 
ently in the broad notion that they 
play little part in furthering the de- 
velopment of arbitration as a peace- 
ful settlement measure and, indeed, 
may possibly act as a deterrent. 
Nine tenths of all arbitrations are 
agreed to upon a strictly voluntary 
basis without any thought of seeking 
help from or reliance on a statute. 
Indeed, many arbitration agreements 
would never have been entered into 
if the possibility of statutory or court 
procedure as an incident had _ in- 
truded. 

One might have hoped from a 
writer so experienced for a fuller 
courts such as 
proposed by Judge John C. Knox, 
concurred in by Judge Robert N. 
Wilkin and many others. For the in- 
terested reader, Judge Knox's pro- 
posal was first set forth in an article 


discussion of labor 


in the American Mercury Magazine 
for June, 1946, page 670, and was 
criticized by Louis Waldman, the dis- 
tinguished labor lawyer, in the Mer- 
cury for July, 1946. The full text of 
Judge Knox’s address before the 
I.C.C, practitioners may be found in 
the I.C.C. Practitioners Journal for 
October, 1946, at page 12. He con 
cluded that address by saying: 

It is my hope that some of you, in 
conjunction with committees of the 
local bar associations, may meet to- 
gether and evolve a feasible, sensible 
and just means by which industry may 
thrive; by which labor and manage- 
ment may be treated fairly; and by 
which this country can be relieved of 
the travail of civil war. 

This challenge to the Bar has 
never been met. Why? And the one 
bill introduced in Congress, the Fe: 
guson-Smith bill, was allowed to die 
in committee. 

The reading of this book is recom- 
mended for at least two reasons: to 


acquaint ourselves more minutely 
with the methods and techniques of 
peaceful settlement now available; 
and to arouse our interest anew in 
the proposal for labor courts as sup- 
plements to the existing machinery. 

CHARLES H. Woops 


Tucson, Arizona 


Spres AT WORK. By Ronald 
Seth, New York: Philosophical Li- 
brary, Inc. 1954. Pages 228. 


Brain washing—as America 
through recent experiences has 
come to know it at the hands 
of the Communists—is no modern 


innovation. In fact, the Communists 
picked 


up this treacherous, most 


effective device, from Napoleon's 
right-hand man a century and a half 
ago. 

If credit is due, then give credit 
not to the Reds—but to a man named 
Joseph Fouché, who perfected brain 
washing when he was Minister of Po- 
1799. 


This timely tracing is brought out 


lice for France in 
in former British Secret Serviceman 
Ronald Seth’s book, Spies at Work 
book 


drama that gives in anecdotal form 


an intensive with high 


a historic outline of world-wide es- 
pionage. 

As a matter of fact, says the au- 
thor, the fundamentals of espionage 
and counter-espionage—of which 
brain washing is a technique—were 
derived from ages past, and not, as 
in the atomic bomb, the sudden dis- 
covery of the twentieth century. 

A brief passage from Seth’s book 
like a 


count of Communist brain-washing, 


reads much newspaper ac- 


so new and cunning to us, instead of 
the description that it is of Napo- 
leon’s police work. 


. It was knowledge and not the 
threat of death or the ability of inflict- 
ing it, which was the source of power. 

Instead of the rack, the thumb- 
screw, the bastinado and the branding 
iron, they sought to undermine the 
morale of those who were brought to 
them, by a deceptive appearance of 
friendliness. There was no bullying. 
In its place they led the unfortunates 
to believe they were among friends; 
and no one was more surprised when 
they found themselves nevertheless led 
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to the guillotine. And if this tech- 
nique did not work, they were thrown 
into cells where they were subjected 
to methodical physical degradation 
and psychological torture which re- 
duced them to such a non compos 
state that when they were again 

brought up for interrogation they did 

not know what they were saying. . . . 

This technique, as the author 
points out, was notably used by the 
Nazi Gestapo during their reign of 
terror and now by the Soviets and 
Chinese Communists with apparent 
great success. 

From the days of Moses—who in- 
structed his selected band to “spy out 
the land of Canaan’—and from the 
coup of the Trojan Horse—our au- 
thor shows that “spying is almost as 
old as mankind”. 

And although the author sets out 
in his preface that his book is no 
“definitive history of espionage”, the 
reader get a selective back- 
ground of the spy and counterspy 
systems in the major countries of the 
world—the United States, England, 
France, Spain, Japan, China, Russia 
and Germany. 


does 


But the book keeps its promise in 
the title, Spies at Work. The telling 
of one story after the other unfolds 
the historical information, keeping 
the threads of the ancient and con- 
temporary closely knit. 

Spies at Work—for the contempo- 
rary minded—gains dramatic impe- 
tus during the last half of the book, 
when the author deals with the spy- 
ing and counterspying of World War 
Il. Many of the stories about the 
agents’ exploits he must have gained 
firsthand. They were told with emo- 
tional and dramatic appeal. One can 
visualize the agent as he jumps out 
of his airplane at 600 feet, visualize 
him as he clutches and hides in his 
coat a radio set no bigger than a 
one-pound box of chocolates, watch 
him as he stands on a hill looking 
down at an explosion of the enemy's 
ammunition dump—his handiwork— 
and, finally, standing straight and 
unafraid before a firing squad. Of 
course, not all of the spies of this 
book were “cloak and dagger men”, 
Many behind-the- 
scenes strategists. 


as such. were 
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One may suspect a slight prejudice 
here and there in Author Seth’s 
book. At least there is no doubt as 
to how the author feels about cer- 
tain propositions. It nevertheless 
makes provocative reading. 

While the average reader learns 
just about all he can absorb about 
espionage, he is brought closer to the 
hearts and minds of the men and 
women who made espionage what it 
is. Characteristic of many spies of 
history was that of ruthlessness, with 
the bigot’s love of power. But in 
most, it seems, love of country, 
transcended selfish drives, and com- 
pelled their daring and undaunted 
courage. 

In Spies at Work there are the 
greater-known spies—Mata Hari, 
Benedict Arnold, Wilhelm Stieber— 
men and women of renown. Then 
there are the unheralded, the so- 
called “amateurs” who were nurses, 
teachers, pushcart peddlers, writers, 
lawyers and professors, who through 
native ability and skill filled so well 
the need for spies and counterspies 
for whatever country 
allegiance. 

Seeing through the eyes of the au- 
thor these spies at work, the reader 
then can comprehend the author's 
declaration that 


they owed 


Not every age can produce 
great spies, for spies, as we have by 
now had the opportunity of seeing, 
must possess peculiar qualities which 
are not to be found strewn in the 
minds and characters of men as 
thickly as the autumn leaves of 
Vallombrosa. . . . 

Spies at Work is well worth the 
reading and most rewarding. 
EpWIN LUECKE 


Wichita Falls, Texas 


Trave MARK MANAGE- 
MENT, A GUIDE FOR BUSINESS- 
MEN. Published by the United 
States Trademark Association. New 
York: Foote, Davis and Company. 
1955. $5.00. Pages 130. 

The United States Trade Mark 
Association is entitled to the initial 
credit for promoting the “idea” of 
giving the businessman a guidebook 
dealing with trade-marks. The law- 
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yer-authors who, as a group, have 
developed the idea and reduced it 
to tangible book form should be con- 
gratulated on having done their job 
so well. 


Too many good businessmen who 
would not dream of erecting any 
kind of building without benefit of 
an architect will blithely spend vast 
sums on a promotional campaign 
without benefit of expert legal coun- 
sel. Then they discover that they 
have made a tragic trade-mark mis- 
take which might have been avoid- 
ed if legal counsel had been con- 
sulted before any final commitments 
were made. ; 

Some businessmen who don’t read 
the sub-title of this guidebook, and 
some that do, may jump to the con- 
clusion that this is a book only for 
the personnel of the department to 
which the handling of trade-marks 
is assigned. On the contrary, the 
book is addressed to top executives 
who should read some parts of it 
carefully and repeatedly before they 
are called upon to make final deci- 
sions on trade-mark policy or to rec- 
oncile the exuberant ideas of the 
sales executive on the one hand with 
the advice of trade-mark counsel on 
the other hand. 

It is suggested that, in addition to 
the seven chapters of which the book 
is composed, there might have been 
a short preface devoted to a defini- 
tion and the purpose of a trade- 
mark, and how it differs from a copy- 
right or a patent. Many successful 
businessmen often use the term “pat- 
ent” or “copyright” when referring 
to a trade-mark. It is true that page 
3 of the book does contain a defini- 
tion of a trade-mark, but the selec- 
tion of the term “symbol” for use in 
this definition is unfortunate. It may 
create in the mind of the business- 
man the erroneous idea that a trade- 
mark must be an emblem or a cab- 
alistic sign, and that a trade-mark 
cannot be a word. 

Chapter I, entitled “Choosing the 
Right Trade Mark”, is full of valu- 
able suggestions for the businessman 
who is faced with the responsibility 
of committing his company to an 
initial and continuing expenditure 


for an advertising campaign built 
around a trade-mark. Some corpora- 
tions spend more money upon such 
advertisements than is spent in 
building and maintaining a factory 
for making the products which bear 
the trade-mark. As indicated in this 
chapter, the selection of a proper 
trade-mark which will build up 
good will and increase sales at mini- 
mum expense is not simple. It is a 
job which should not be dashed off 
between the fourth and fifth cock- 
tails, or without the advice of an ex- 
pert and a lawyer. 

The author lists the more impor- 
tant considerations governing the 
selection of a mark. For example, 
among the “desirable characteris- 
tics” he emphasizes that a good 
“Easy To Re- 
member” and “Easily Readable and 


trade-mark should be 


Speakable”. It should not present a 
puzzle in pronunciation. It should 
be “Easily Adaptable to Any Medi- 
um”, To an experienced trade-mark 
lawyer the suggestions contained in 
this chapter may seem elementary, 
but they are too frequently over- 
looked by the executive and his 
advertising counselors. 

Chapter II on registration appar- 
ently is designed to compress into 
the available pages a great deal of 
important information about the 
technical requirements of the regis- 
tration statutes. It would seem that 
as compared with problems involved 
in the initial selection of the 
mark, the detailed requirements of 
the trade-mark registration statutes, 
with which the businessman is not 
too much concerned, are unduly 
emphasized. 

Chapter III on “The Proper Use 
of Trade-Marks” deals with the pos- 
sibility of the loss of the trade-mark 
right by improper use of the mark. 
It should be read and studied by 
every executive having to do with 
the promotion and the sale of prod- 
ucts bearing a trade-mark. In the 
opinion of this reviewer, this chap- 
ter is as important as Chapter I 
which deals with the selection of 
the trade-mark. 

Chapter IV on the internal ad- 
ministration of trade-marks and 
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Chapter V on the policing of trade- 
marks deal largely with matters of 
routine. These chapters have been 
carefully and intelligently prepared. 
They contain many valuable sugges- 
tions. 

Chapter VI, dealing with trade 
names, should have a great deal of 
interest for the executive. The au- 
thor of this chapter is to be com- 
mended for not attempting to draw 
too fine a distinction between a trade 
name and a trade-mark. Such a dis- 
cussion on a point which is often 
hotly argued between the trade-mark 
attorney and the Patent Office ofh- 
cials is relatively unimportant to the 
executive. This chapter will remind 
the executive that there is an in- 
creasing tendency for a corporation 
to use its principal trade-mark in 
its corporate name, particularly 
when it is a “family mark” applied 
to all of its products. 

Chapter VII is devoted to foreign 
problems and contains a great deal 
of information which may be inval- 
uable to the executive of a corpora- 
tion having extensive foreign trade 
or foreign subsidiaries or connec- 
tions. Some of the information and 
suggestions contained in this partic- 
ular chapter could also be read 
with profit by any lawyer whose 
practice is largely concerned with do- 
mestic matters and who has limited 
experience in foreign fields. 

Unquestionably, this condensed 
and readable volume will be an im- 
portant addition to the “working” 
library of every businessman having 
to do with the use of a trade-mark 
as a tool for building up an endur- 
ing good will for his business and 
his products. 

C. A. SOANS 
Chicago, Illinois 


‘a HE ORDINANCE OF WIL- 
LIAM THE CONQUEROR (1072) 
—ITS IMPLICATIONS IN THE 
MODERN LAW OF SUCCESSION. 
By Alison Reppy. New York: Oce- 
ana Publications. 1954. Pages 122. 
When one reads that as late as 
1910 the highest court of one of our 
eastern states held that a decree of 


probate of a will, which devised real- 
ty and bequeathed personalty, was 
conclusive evidence as to the title to 
the personalty, but only prima facie 
evidence as to the realty, he is un- 
able to account for the distinction. 
When he learns that the decision 
employed correctly a common-law 
rule which had its origin eight hun- 
dred and fifty years ago, his per- 
plexity is increased. Presently there 
comes to his mind other distinctions 
which the law has long made be- 
tween real and personal property 
and for which he has often sought 
explanation. 

Those who seek the reason for dis- 
tinctions of the above kind will find 
enlightenment in a little volume 
recently written by Alison Reppy, 
Dean of New York Law School. 
Dean Reppy’s treatise, as its title in- 
dicates, carries its reader back to 
1072 when William the Conquer- 
or promulgated his famous Ordi- 
nance which created the ecclesiasti- 
cal courts. The Ordinance gave to 
the new courts jurisdiction over tes- 
taments and recognized that they 
also possessed jurisdiction over the 
personal property of intestates. The 
control of the common-law courts 
over wills and of the real property 
of intestates was not affected by 
the Ordinance. The ecclesiastical 
courts, as the book further points 
out, probated testaments in a man- 
ner somewhat similar to that em- 
ployed today by probate courts, but 
the common-law courts depended 
upon an action of ejectment, insti- 
tuted by the devisee, as their means 
of according probate to a will. 

Dean Reppy’s book declares that 
William’s Ordinance marked the be- 
ginning of two channels which the 
law employed for the succeeding 
eight hundred years in matters of 
succession. One of the channels de- 
noted the course pursued by the sub- 
stantive and procedural law of wills, 
as well as the practice applicable to 
the rights of an heir when he sought 
an intestate’s real property. In the 
other channel flowed the law which 
controlled testaments, the succession 
to personal property and the rights 
of distributees. 
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The two channels, so Dean Rep- 
py indicates, remained separate for 
eight hundred years. In that period 
took themselves di- 


the two upon 


verse forms, and the autonomous 
character of each gave to the laws 
governing realty and _personalty 
some of their distinctive features. 
The differences between the two 
channels was due in part, according 
to Dean Reppy, to the fact that the 
ecclesiastical courts, in prescribing 
procedure, were more responsive to 
the civil law of Continental Europe 
than were the common-law courts. 
The author dwells upon the fact 
that legislation governing succession 
dealt with the two court systems sep- 
arately, thereby heightening the 
differences between the law of per- 
sonalty and realty. In the manner 
just indicated, so this dissertation 
points out, there was introduced in- 
to our law of real and personal prop- 
erty some of the diversities and dis- 
similarities which today appear as 
anomalies. 

After eight hundred years of sep- 
arate courses the two channels even- 
tually joined. To unite them re- 
quired the combined effect of sev- 
eral items of legislation. One of 
these was the Court of Probate Act 
of 1857. In New York, after the 
Court of Appeals, in 1908, held that 
a decree of probate was conclusive 
evidence of title to personalty, but 
only prima facie as to realty, legis- 
lation adopted in 1910 terminated 
the disparity. 

The above is a brief sketch of the 
contents of Dean Reppy’s valuable 
treatise. The latter is very readable 
and, unlike most law books, is en- 
gaging in nature. The text of 
the discourse covers only sixty-eight 
pages, yet in that brief space the au- 
thor found room to make an occa- 
sional sortie into the Saxon period 
by way of affording a prelude to an 
occasional development of the Nor- 
man era. The sixty-eight pages of 
text are amplified by citations to 
statutes, treatises and historical works 
which cover twenty-six pages. A ta- 
ble of cases and a good index com- 
plete the volume. 

The little book can be read in an 
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evening. An evening so spent will 
well repay the reader. In this day 
when many textbooks are written to 
serve the needs of the day only, and 
therefore soon become obsolete, it 
is heartening to find a volume which 
does not concern itself with this day 
or even with this generation. This 
little volume will prove to be useful 
over a long period. It will prove to 
be a good companion to the Ordi- 
nance as long as the latter continues 
to sway the destiny of real and per- 
sonal property law. 
GEORGE ROSSMAN 


Supreme Court of Oregon 
Salem, Oregon 


L EARNING PARLIAMEN- 
TARY PROCEDURE. By Alice F. 
Sturgis. McGraw Hill Book Com- 
pany, Inc. 1953. $5.50. Pages 358. 

On my desk at the moment are six 
works on parliamentary procedure— 
four are full-fledged books, one is a 
pamphlet, and the sixth is a “Pan-L- 
View”—all published within the past 
five years. 

The number is not surprising be- 
cause the rapid growth of voluntary 
organizations in the United States in 
the past decade has created a wide- 
spread and continuous demand for 
guidance in the art of conducting a 
meeting. The truly amazing fact is 
that not one of those six works was 
produced by a lawyer. For parlia- 
mentary procedure is as much a part 
of the body of the law as civil or 
criminal procedure. Yet while law- 
yers, in and out of academic circles, 
have written reams on both the lat- 
ter subjects in recent years, they seem 
to have left the field of parliamenta- 
ry law almost exclusively to Jaymen. 

Our law schools, too, seem to neg- 
lect the subject of parliamentary pro- 
cedure. Of the larger universities, 
just six offer a course in parliamen- 
tary law so far as this writer can 
learn. Little wonder, considering 
such anomalies, that Chief Justice 
Arthur T. Vanderbilt recently re- 
ferred to parliamentary procedure 
as “a little blind spot in the law”. 

Of the six recent works, the first, 
entitled Standard Code of Parlia- 
mentary Procedure, by Alice F. Stur- 
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gis, was published by McGraw-Hill 
in 1951. Mrs. Sturgis is not a member 
of the Bar. (For a review of this 
volume by Jacob M. Lashly see 38 
A.B.A.]. 141). 

Two years later, a second work 
by Mrs. Sturgis, Learning Parliamen- 
tary Procedure, appeared, this re- 
plete with delightful verse and amus- 
ing illustrations. 

Sandwiched between Mrs. Sturgis’ 
two excellent treatises came Parlia- 
mentary Law for Laymen—Proce- 
dure and Strategy for Meetings [New 
York: Harper and Brothers. 1952. 
$3.75.| The author, Joseph F. 
O’Brien, is a teacher at Pennsylvania 
State University, where curiously 
enough, he conducts a class in parlia- 
mentary law, although this institu- 
tion has no law school. 

By contrast with Mrs. Sturgis, who 
refuses to acknowledge Robert as the 
outstanding authority on parliamen- 
tary law, Professor O’Brien serves as 
Robert's disciple, following blindly 
the theory that parliamentary pro- 
cedure is a series of rules having no 
basis in law. As would be expected, 
the O’Brien work is primarily a re- 
statement of Robert's Rules. 

In 1953 a pamphlet entitled “Basic 
Principles of Parliamentary Law and 
Protocol” [St. Louis, 1954. $1.00. 
Pages 66.] intended for the novice 
in such matters, appeared. This was 
the work of a Marguerite Grumme, 
who styles herself as “Registered 
Parliamentarian’, but who, like Mrs. 
Sturgis, and Professor O'Brien, does 
not appear to be a lawyer. Her pam- 
phlet is in effect a condensed version 
of Robert's Rules of Order with an 
addendum devoted to protocol ap- 
plicable to the conduct of a meeting 
of a women’s club. 

Next came an ingenious device, 
in the form of a slide-rule chart, 
produced by a doctor of dental sur- 
gery, and circulated under the name 
“Pan-L-View”. The chart presents 
on a sliding panel fitted in a plastic 
cover the essential rules of parlia- 
mentary procedure applicable to mo- 
tions. Provided that a presiding of- 
ficer has time to refer to such a chart 
before ruling on a motion, this 
would be a handy little gadget. 


The latest of our six works ap- 
under the title 
Handbook of Parliamentary Proce- 
dure {New York: The Ronald Press. 
1955. $3.75. Pages 292.] written by, 
of all people, a psychiatrist, one Dr. 
Henry A. Davidson. It is based pri- 


peared this year 


marily upon his experiences as a par- 
liamentarian with the American Psy- 
chiatric Association. This handbook 
free-wheels along with scant regard 
for either Robert’s Rules or the gen- 
eral principles of law. Throughout, 
the influence of the author's profes- 
sion is evident. 

Dr. Davidson’s approach to parlia- 
mentary problems is through psychi- 
atry rather than through law. He 
appears to feel that a knowledge of 
psychiatry will stand a presiding of- 
ficer in much better stead than a 
knowledge of legal principles, as he 
so amusingly demonstrates in _ his 
chapter entitled, “How To Handle 
a Heckler’. There, for the benefit 
of a harassed chairman who may 
never have gone to medical school, 
he tells how the application of psy- 
chological dynamics can assist in 
diagnosing the particular disease 
motivating the heckler. If, contends 
Dr. Davidson, the chairman can dis- 
tinguish whether the badgerer is a 
“crusader”, a ‘“‘crotcheteer’, an “‘ex- 
hibitionist”’, a “paranoiac’’, or a “psy- 
chopath”, he will have no trouble 
curing the heckler. 

As between the presiding officer 
and the members, Dr. Davidson 
plays no favorites. For the former he 
sets up a system of radar defense, 
but in a prior chapter, entitled 
“How Not To Get Pushed Around”, 
the doctor arms the average member 
with an ample supply of atomic 
bombs to toss at the chairman. 

It seems ironic indeed that this 
six-fold armory of parliamentary 
instructions should have been com- 
piled by people not blessed with the 
sanctions of the law (though profes- 
sional enough in their own fields), 
when probably no more than a small 
group of the mighty array of organ- 
izations for whom the instruction 
was intended could have been born 
into our social cosmos but for a law- 
yer’s guiding hand at the accouche- 
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ment. One might ask, isn’t it high 
time that our profession took on 
some pediatrics in the field of vol- 
untary organizations to supplement 
our legal obstetrics? 

Certainly founding fathers 
would not have suffered such profes- 


our 


sional usurpation for a moment. In 
those days, the pediatric prerogative, 
parliamentary wise, was firmly in the 
grasp of men thoroughly learned in 
the law. 

When Thomas Jefferson became 
Vice President, it was his duty to pre- 
side over the United States Senate. 
Being a lawyer and a methodical 
man, he immediately prepared a set 
of rules of parliamentary procecure 
based upon the centuries-old proce- 
dures of the British Parliament. To 
this day, the Manual of Thomas Jel- 
ferson is used by both Houses of 
Congress as a basic source of their 
rules. Jefferson’s rules were clear and 
logical; they were adapted to the 
peculiar needs of our Congress. 
These rules of Parliament and of 
Congress were designed for bicamer- 
al bodies, generally with paid mem 
bers, meeting in almost continuous 
session, requiring a majority for a 
quorum and delegating their duties 
largely to committees. They are ex- 
cellent for the highly specialized 
bodies which they serve, though un- 
suited to voluntary organizations. 

A review of Jefferson’s Manual 
today, however, indicates that he had 
a broad, scholarly and legal grasp of 
the essential rules of parliamentary 
procedure. His book is an outstand- 
ing work of a great lawyer. He him- 
self, however, realized the evolution- 
ary nature of law and the limitations 
of his own work. His preface con- 
cludes with this sentence, “I have 
begun a sketch which those who 
come after me will successively cor- 
rect and fill up until a code of rules 
the effects of 
which may be accuracy in business, 


shall be formed . 


economy of time, order, uniformity, 
and impartiality.” 

Organizations, public and private, 
governmental and voluntary, fol- 
lowed the principles of Jefferson's 
Manual until the second great step 
in parliamentary history was taken. 


The second outstanding American 
parliamentarian was also a lawyer, 
Luther F. Cushing. He devoted a 
lifetime to the study of parliamen 
tary procedure, both legislative and 
general. In 1846 he adapted the 
principles of Jefferson's work, com- 
bining them with the long-time com- 
mon practices of voluntary organi- 
zations and for the first time pro- 
duced a parliamentary manual pre- 
pared especially for the multitude 
of thriving organizations of our de- 
mocracy. 

Cushing’s manual was based on 
reasoning from principles and was 
clearly written; it was logical and 
usable. 

Following Cushing we had a de- 
cidedly different trend in parliamen- 
tary procedure, a trend away from 
law and lawyers. In 1876, Henry 
Robert, a captain in the Corps of 
Engineers, wrote a book setting forth 
his ideas of the proper rules for con- 
ducting meetings. Robert had no le- 
gal training, and his volume, natu- 
rally, showed a complete lack of gen- 
eral legal principles. He made use 
of Jefferson’s and Cushing’s works, 
but apparently failed to comprehend 
the legal background from which 
these books were written. He con- 
ceived of his book not as an accurate 
statement of parliamentary law, but 
rather as an ideal set of rules to be 
adopted by the various organizations 
and to serve as a_ parliamentary 
guide without regard to whether 
existing parliamentary customs or 
court decisions supported his ideas. 

Despite the warning of the unsuit- 
ability of congressional procedure 
for ordinary organizations expressed 
by Cushing, Robert based his rules 
in great part upon details of the 
rules adopted by Congress to meet 
its particular problems. Though the 
higher courts already had passed up- 
on a considerable number of cases 
involving parliamentary procedure, 
Robert apparently knew nothing of 
those decisions and proceeded to 
create his own detailed rules. As 
various editions of 
put out, he changed rules to suit 
his fancy. In one edition he stated 
that it would be a good thing to 


his book were 
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have a certain type of rule, and in 
the next edition, the idea was stated 
as a definite rule of parliamentary 
law. 

Mr. Robert's include: 
The complicated rules governing a 


inventions 


motion to reconsider, the tricky reg- 
ulations on amending motions al- 
ready passed, and the requirement 
of a two-thirds vote for certain par- 
liamentary motions. 

As Robert advanced in his Army 
career, he travelled extensively and, 
being a genius as a promoter, his 
volume was widely adopted. It is in- 
teresting to note that the one lawyer 
who published a book on parliamen- 
tary procedure during this period 
made no headway. Rufus Waples, 
Professor of Law at the University of 
Michigan, in 1883, just seven years 
after Robert's book, published a vol- 
ume which had a firm legal founda- 
tion and which was simple, logical 
and based upon principles rather 
than technicalities. Lawyer Waples, 
however, was overwhelmed by a su- 
perior promoter, and the trend of 
parliamentary law away from law- 
yers continued. 

The 1952 work of Alice Sturgis 
reversed that trend and marked the 
return of parliamentary procedure 
to the field of law. Though herself 
a non-lawyer, she consulted lawyers 
extensively in preparing the work, 
and this consultation is reflected in 
its contents. 

Amongst the lawyers she consulted 
are several leaders of the American 
Bar Association who aided actively 
in the planning and preparation and 
who are now on the permanent ad- 
visory committee which will have 
charge of future revisions which may 
be needed to keep Mrs. Sturgis’ state- 
ment of parliamentary law up to 
date with later decisions of the 
courts, and with changing trends. 

Indicative of the highly profession- 
al legal background of Mrs. Sturgis’ 
volumes we note that some three 
thousand decided cases from higher 
courts were reviewed in preparing 
them. Thus her rules have solid au- 
thority in legal precedent. 

Noteworthy, too, is Mrs. Sturgis’ 
semantic approach to parliamentary 
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procedure. Where previous works 
abounded in obscure terms, her lan- 
guage is clear and apt. For instance, 
she writes “postponed temporarily”, 
for “lay on the table’, and “the mo- 
tion to vote immediately”, for the 
older form of “moving the previous 
question”. 

For each rule Mrs. Sturgis in. clear 
and direct language states the legal 
reason. Particularly so in the chapter 
captioned “Vote Required for Legal 
Actions”. There she expounds the 
meaning of the term “majority vote” 
—a problem which heretofore has 
caused much confusion and many 
lawsuits. Even the Rules of Proce- 
dure of the House of Delegates of 
the American Bar Association do not 
clearly define the meaning of “ma- 
jority vote”. 

Mrs. Sturgis’ exposition of this en- 
tire subject in each of her books is at 
once so elementary that a_ high 
school student can follow it, yet so 
complete as to be adequate for the 
most complex organization. Likewise 
by talented use of charts and tables 
Mrs. Sturgis contrives to show at a 
glance the status of any particular 
motion in relation to all other pos- 
sible motions, in dealing with the 
complex phase of parliamentary pro- 
cedure involved in priorities be- 
tween pending or contemplated 
motions. 

Again, lawyer-wise, when she con- 
siders it necessary to an intelligent 
understanding of a particular prob- 
lem, Mrs. Sturgis often will recite in 
brief the historical origin and back- 
ground of the procedure. As when, 
in describing the meaning of a mo- 
tion “of the previous question”, 
which she has called a “motion to 
vote immediately”, she quotes from 
Thomas Jefferson’s original Manual. 
In a word, Mrs. Sturgis has stripped 
from the rules of parliamentary pro- 
cedure much of the legerdemain and 
of the many myths which for so 
many years have served to confuse 
the average presiding officer and to 
confound the average member of a 
voluntary association. 

One of the interesting aspects of 
parliamentary law is that it is a small 
and compact subject, much less dif- 
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ficult to master than one would sup- 
pose. The lawyer who thoroughly 
understands the principles of parlia- 
mentary procedure has no need to 
memorize its rules. Reviewing Mrs. 
Sturgis’ first work, Standard Code of 
Parliamentary Procedure, Jacob M. 
Lashly of St. Louis remarked: “The 
opening sentence of the book gives 
clear insight into its fundamental 
aims: ‘A knowledge of the basic prin- 
ciples upon which parliamentary law 
rests enables one to reason out the 
answers to most parliamentary ques- 
tions’. 

“Naturally any lawyer, when 
called upon to preside, would prefer 
to rest upon an understanding of the 
problems arising in the course of the 
meeting rather than upon a handy 
manual kept conveniently for furtive 
reference. The book contemplates 
that the presiding officer will think 
as he presides, and with a knowledge 
of the applicable law as part of his 
advance equipment will rely on his 
reason rather than his memory”. 

Every lawyer should have a work- 
ing knowledge of parliamentary law, 
and there is no better place to obtain 
it more quickly or easily than in one 
of Mrs. Sturgis’ books. There is hard- 
ly a club of any kind in the country 
that doesn’t depend on a lawyer for 
the mechanics of its operation. With 
more than 200,000 voluntary organ- 
izations in the country today, the 
field is unlimited, and this, as Mrs. 
Sturgis so whimsically puts it, does 
not take into account the future po- 
tential of our planetary system. In 
fact, one of the many amusing verses 
of Richard Armour, which with the 
excellent illustrations of Leo Hersh- 
field, lend liveliness to Mrs. Sturgis’ 
Learning Parliamentary Procedure, 
forecasts what will happen when the 
first space explorer lands on the 
moon—well, let the poem speak for 
itself: 


Be it late or be it soon, 

The first arrival at the moon, 

The first to be a resident, 

Will take hasty look around 

And then, of course, proceed to found 
A club, and be its president. 


He'll build, before he builds a home, 
A clubhouse bright with glass and 


chrome 
And fire that’s warm with embers, 
Then search the craters all about 
With eager eye and friendly shout 
And start a drive for members. 


Daviv F. MAxweELL 
Philadelphia, Pennsylvania 


Tus WORLD OF OURS. By 
Abram Glaser. New York: Philo- 
sophical Library. 1955. $5.00. Pages 
xi, 492, 

This is an unusual book. There is 
a lot about many things in it. Years 
ago H. G. Wells suggested to Dr. 
Glaser, who has been for a quarter 
of a century a lecturer on law at the 
College of the City of New York, that 
he write a comprehensive book on 
the basic knowledge which man has. 
This book is his answer, a sort 
of one-volume library of essential 
knowledge of man in the mid-twenti- 
eth century. Appropriately, he con- 
cludes the volume with an essay, 
“This I Believe”, in which he sum- 
marizes much of the book in apprais- 
ing the present and peering into the 
future. By the time the reader reach- 
es the final chapter, he may quarrel 
with some of the author’s social utili- 
tarian ideas (for example, his belief 
that a self-operating scale of values 
may be drawn up so that where con- 
flicts of interests arise, the contro- 
versy may be settled correctly by 
striking down the lesser value) , but 
he is prepared to agree with most of 
Dr. Glaser’s conclusions. 

Successive chapters concisely re- 
view what man has learned of mat- 
ter, animate life, the human body, 
psychology and philosophy. Nearly 
a third of the volume is a survey of 
world literature, liberally sprinkled 
with the most familiar and most pop- 
ular quotations, particularly from 
the Bible and Shakespeare. Brief 
summaries are given of the impor- 
tant Old Testament books as well as 
of the great epics, poems, dramas 
and novels of secular literature. A 
chapter on the religions of the world 
is followed by similar appraisals of 
the history of political and economic 
thought and of law as the arbiter of 
men’s interests and demands. Thus 
the volume is a handy refresher, 
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bringing us up-to-date in those sub- 
jects to which we have given sparse 
attention since our college days. We 
are humbled by the realization of 
how little man really knows about 
himself and his world and how much 
he still needs a great and abiding 
faith in his purpose and destiny, but 
we are encouraged by the extent to 
which God has taken man into his 
confidence and revealed to him some 
of His secrets. Professor Glaser has 
dispelled some of the fog of confu- 
sion which so persistently hovers 
over us as we try to peer into the 
meaning of life in the Atomic Age. 
We arise from this panoramic sweep 
of man’s knowledge with a more 
solid hope that He may share with 
man more of His moral wisdom be- 
fore man triggers himself into ob- 
livion. 

Our world, indeed, is shrinking. 
Modern communication and trans- 
portation are not alone responsible 
for this. Printing has made widely 
available the literature of many peo- 
ples and we have learned that we 
share many experiences in common. 
We find the Buddhist more effective 
in promoting peace and religious tol- 
eration, the Confucian doing a better 
job of teaching obedience to parents 
and respect for the old, and the Mo- 
hammedan demonstrating finer hab- 
its of reverential devotion, than we 
Christians have accomplished in 
America. The history of political 
thinking has envisioned ever wider 
areas as units of government. We are 
painfully aware of the economic de- 
pendence which makes world trade 
imperative. In the realm of law, even 
though we may be critical of the 
German War Trials, we are com- 
pelled to realize that they gave a 
new emphasis to internationalism in 
man’s thinking about war. 

Ours has become a tight, little 
planet. Accordingly, our thinking 
must be tighter and closer knit than 
ever before. We are no longer living 
in the loose, sprawling, expansive 
world of the nineteenth century, 
when errors—sometimes big ones—in 
national policy could be absorbed in 
the “play of the joints”. The inevi- 
table march of history has reduced 


our margin of error. We can meet 
this future only with what we have 
learned from the past. We need all 
the help we can get from Dr. Glaser 
and the synthesizers, or from anyone 
else. In an age when a single mistake 
can be disastrous, we can no longer 
afford the luxury of being wrong. 


DiLvarp S. GARDNER 


Supreme Court Library 
Raleigh, North Carolina 


Law AND MORALITY. By Leon 
Petrazycki. Cambridge, Massachu- 
setts: Harvard University Press. 
1955. $7.50. Pages 335. 

This is the seventh volume in the 
Twentieth Century Legal Philosophy 
Series, which is admirably designed 
to acquaint the reader with various 
schools of contemporary jurispru- 
dence, particularly among the out- 
standing Continental representatives. 
The present work is a condensation 
and first English translation of two 
books by Leon Petrazycki, the Polish- 
Russian legal philosopher: Introduc- 
tion to the Study of Law and Morals, 
originally published in 1905, and a 
two-volume work, which appeared 
in 1907, on Theory of Law and the 
State in Connection with a Theory 
of Morals. The aim of the translator, 
Hugh W. Babb, of Boston Univer- 
sity, is to present sufficient for Eng- 
lish students, unacquainted with the 
originals, to get a sample of the 
elaborate system built up by the 
author on the sands of his psycho- 
logical theories. 

Law is purely mental, purely a 
matter of psychology, and not any 
projection into statutes or other 
norms commonly ascribed as the situs 
of what is so-called law. No one be- 
fore him, in the modest assertion of 
the author, has properly so under- 
stood the true nature of law. Law 
resides in the individual in a sort of 
Berkeleyan esse est percipi, although 
this must not be interpreted to mean 
that the author is to be classified 
among the philosophical idealists. In- 
sofar as this mental emphasis is con- 
cerned, it may be observed in passing 
that the author came too late to feed 
Louis XIV with theory, but in time 
to satisfy early Soviet theorists that 
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such a view has convenient possibil- 
ities. 

The human mind has its cognitive, 
emotional and volitional aspects, but 
in addition the author points to im- 
pulsions in the form of “bilateral 
experiences”, which go to make up 
the broad ethical realm. Ethics Pet- 
razycki divides into law and morals. 
There is an imperative character 
found in the moral impulsions. 
These are to be distinguished from 
the additional factor of attribution, 
that is, imperative-attribution, found 
in the legal impulsions. The mind of 
the legal person contains the idea of 
law, but such idea is subject to the 
right or claim of another, a duty to 
another, attributed to another. This 
link is the basis of all law, for this 
author. It is hard to understand why 
the author fails to find a correlation 
of rights and duties in the moral 
realm and likewise how he can limit 
law to individual consciousness, a 
critical point significantly made by 
Gurvitch and by Nicholas S. Tima- 
sheff, of Fordham, in an introduction 
to this volume which ably traces the 
influences upon the author and his 
bearing upon contemporary thought. 

Petrazycki also gets beyond the 
bounds commonly set for law as such 
in his division of law into the posi- 
tive and the intuitional. In the for- 
mer category, he recognizes statutes, 
customs, judicial practices and opin- 
ions of experts, and in the latter the 
purely individual consciousnesses of 
the judges. He further subdivides 
these two divisions into official and 
unofficial, dependent upon the use 
of the positive or the intuitional in 
or out of the courts or other state 
institutions. 

Professor Timasheff points out 
that “Petrazhitsky [adopting the Rus- 
sian spelling of the name] exhorted 
the legislator to be conscious of the 
educative potentialities of official 
law and thus prepared a solid foun- 
dation for the conception of law as 
‘social engineering.’” As such the 
author was of some influence upon 
Roscoe Pound, but particularly upon 
his former student, Pitirim Sorokin. 


Lester FE. DENONN 
New York, New York 
(Continued on page 965) 
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The current product of courts, 


departments and agencies 


Attorney and Client... 
attorney’s lien 


® Ordinarily an attorney who has 
an attorney's lien may be protected 
until he is paid by not being com- 
pelled to produce and surrender the 
records and papers upon which he 
has his lien. But, the Illinois Appel- 
late Court for the First District has 
held that rule does not apply in a 
suit by the attorney-lienor to re- 
cover his fee. 

The attorney had sued the client 
for his fee. The client took the at- 
torney’s pretrial deposition and also 
attempted to force him to produce 
his records and files concerning the 
employment. When the attorney re- 
fused, the client secured a subpoena 
duces tecum, with which the attor- 
ney likewise refused to comply. The 
trial court declined to find him in 
contempt. 

The Appellate Court did not 
agree. It drew a distinction between 
the case where the attorney sues for 
his fee and where production of his 
records and files is sought by some- 
one other than the client. It is the 
duty of the Bar, the Court comment- 
ed, to make a full and complete dis- 
closure of transactions with clients 
out of which arise claims for fees, 
and the Bar should be willing, with- 
out coercion, to produce books and 
papers that directly bear on claims 
for fees. “We feel it is of greater im- 
portance to the profession that a 
high level of professional duty be 
maintained, than to protect the re- 
taining lien of a lawyer,” the Court 
asserted. 





Editor’s Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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(Ross v. Wells, Appellate Court of 
Illinois, First District, June 22, 1955, 
Feinberg, J., 127 N.E. 2d 519.) 


Civil Procedure... 
actions 


® A doctor and his patient may con- 
tract for a particular cure or result 
and, if that result is not attained, a 
cause of action for breach of con- 
tract arises, the Court of Appeals of 
New York has determined. And this 
action is entirely separate from one 
for malpractice, although both may 
arise from the same transaction, the 
Court explained. 

The case arose on a motion to dis- 
miss the complaint as barred by the 
statute of limitations. A tort action 
concededly was barred, but a con- 
tract action was not. 

The complaint alleged that the 
doctor had, for a fee not to exceed a 
certain amount, agreed to operate 
on the patient for the removal of a 
growth by a procedure known as 
fulguration, which would not in- 
volve entry though the abdominal 
wall by incision. But, the complaint 
continued, the doctor did the job in 
such a poor manner that an inci- 
sion had to be made and the patient 
spent quite a bit of money recover- 
ing from the damage. 

The Court ruled that the com- 
plaint stated an action sounding in 
contract. It noted that the elements 
of damage, as between a suit for mal- 
practice and one for contract breach, 
were different and that the present 
complaint was limited to a request 
for only damages awardable on the 
contract theory. It may be unusual 
for a doctor to contract a cure rath- 
er than to agree to use his best 
judgment and skill, the Court said, 
but there are times when such con- 
tracts are made. 


George Rossman + EDITOR-IN-CHARGE 


Richard B. Allen + ASSISTANT 


(Robins v. Finestone, Court of Ap- 
peals of New York, June 2, 1955, Con- 
way, C.J., 308 N.Y. 543, 127 N.E. 330.) 


Constitutional Law .. . 
Communist questions 


= The Supreme Judicial Court of 
Massachusetts has given its approval 
to a,statute requiring the discharge 
of public-school teachers who refuse 
at a trial or hearing, and under 
oath, to answer questions pertinent 
to their past or present member- 
ship in the Communist Party. 

In so doing, the Court has an- 
swered the question left open in 
Opinion of the Justices, 126 N.E. 
2d 100 (41 A.B.A.J. 744; August, 
1955), where it ruled that a similar 
statute, but applicable to teachers 
in public and private schools alike, 
was unconstitutional. The Court de- 
clared that the legislature could reg- 
ulate employment in “public in- 
strumentalities . . . as distinguished 
from the regulation of employment 
in private enterprises”. 

Even so, the Court was not too 
certain of its decision. “It cannot be 
said that the answer here given is 
free from doubt’, it remarked. 
“Doubt will continue until the Su 
preme Court of the United States 
decides a case more closely in point 
than any with which we are now 
familiar.” 

The foundation for the Court's 
ruling was laid in Faxon vy. School 
Committee of Boston, 120 N.E. 2d 
772 (40 A.B.A.J. 874; October, 
1954), in which it said that a pub- 
lic-school refusal to an- 
swer questions about his connection 
with the Communist Party, on the 


teacher's 


self-incrimination, was 
unbecoming a_ teacher” 
and a sufficient statutory ground for 
dismissal. The rationale of Faxon 
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was that, while the teacher had a 
constitutional right not to incrimi- 
nate himself, he had no constitution- 
al right to be a public school teacher. 

Reasoning from this ground, the 
Court thought that there should be 
no constitutional infirmity to the 
enactment of a “statute which will 
have the same effect in all similar 
cases that the act of the school com- 
mittee had in the Faxon case”. And 
the proposed statute, the Court con- 
tinued, did not deny due process of 
law, and was not an ex post facto law 
nor a bill of attainder. 

(Opinion of the Justices, Supreme Ju- 
dicial Court of Massachusetts, June 24, 
1955, 127 N.E. 2d 663.) 


Constitutional Law ... 
segregation 

* A rule of a municipal liquor li- 
cense board that a licensee must ob- 
tain the board’s permission to 
change over his trade from either 
white to colored or colored to white 
is a void and unconstitutional de- 
nial of the equal protection of the 
laws, the Baltimore City Court has 
decided. 

The Court was at pains, however, 
to point out that its decision con- 
sidered only the rights of the li- 
censee, and that it left the licensee 
free to determine for himself wheth- 
er he desired to sell exclusively to a 
white, colored or mixed patronage. 

Actually the liquor board did not 
issue segregated licenses as such, but 
it was at least tacitly understood 
that licenses were limited to a trade 
the same as the color of the persons 
who appeared in favor of their is- 
suance. The board did, however, 
adopt a specific rule requiring its 
permission for a licensee to change 
from one class of customers to an- 
other. In the instant case, the li- 
censee, holding a supposed white 
license, petitioned for a changeover 
to a colored license because the 
neighborhood in which he oper- 
ated had become 75 per cent Negro. 

In finding the board’s changeover 
rule unconstitutional, the Court re- 
jected the argument that the rule 
was a valid exercise of police power 
because the liquor trade was subject 


to complete banishment and was 
therefore also subject to any con- 
trol less than that. But in the pres- 
ent state of the law, the Court said, 
a segregation policy based solely on 
race was as unconstitutional in the 
liquor business as in public educa- 
tion and recreation. 

(Deangelis v. Board of Liquor Control 
Commissioners, Baltimore City Court, 
July 22, 1955, Manley, J., Baltimore 
Daily Record, July 26, 1955, page 3.) 


Criminal Law 

immunity waivers 
® A New York court has limited the 
effect of a provision of the New 
York Constitution calling for a for- 
feiture of office by a public official 
who refuses to sign an immunity 
waiver when called to testify before 
a grand jury “concerning the con- 
duct of his office or the perform- 
ance of his official duties”. 

The official involved had been a 
county prosecuting attorney from 
1941 to 1949 and a county surro- 
gate since 1950. He was summoned 
before a grand jury in 1951 and 
willingly signed waivers from sub- 
sequent criminal prosecution in con- 
nection with his job as surrogate. 
He refused, however, to sign a waiv- 
er applicable to the period when he 
was a prosecuting attorney. 

The constitutional provision re- 
quires forfeiture of office upon re- 
fusal to sign an immunity waiver, 
and it also works a disqualification 
to hold public office for five years 
thereafter. On the refusal to sign, 
the Attorney General commenced 
a proceeding to remove the surro- 
gate from office. 

But the Appellate Division, Third 
Department, ruled that the consti- 
tutional requirement of immunity 
waiver applied only to the office 
presently held and did not mean 
that a public official can be removed 
from one office for refusing to 
sign a waiver of immunity relating 
to an office previously but no longer 
held by him. “We do not find justi- 
fication in any of the constitutional 
language for removing a man from 
one office because he refuses to waive 
immunity for the acts involved in 
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an earlier office’, the Court re- 
marked. 

(New York v. Doyle, New York Su- 
preme Court, Appellate Division, Third 
Department, July 7, 1955, Bergen, J.) 


Criminal Law... 
incrimination warning 


®" Grand-jury proceedings continue 
to occupy the attention of the Court 
of Appeals for the Second Circuit. 
Recently, in U.S. v. Costello,—F. 2d 
—(41 A.B.A.J. 648; July, 1955), 
the Court held that a grand jury 
could consider evidence that would 
not be admissible on a trial and 
could base an indictment on unbut- 
tressed hearsay. 

Now the Court has ruled that the 
mere possibility that a witness called 
before a grand jury may later be 
indicted furnishes no basis for re- 
quiring that he be advised of his 
right under the Fifth Amendment 
not to incriminate himself. 

While the facts in the instant case 
did not bear out the defendant's 
claim that the Government prose- 
cutor had him “marked” for in- 
dictment at the time he was called 
as a grand-jury witness, the Court 
nevertheless extensively discussed 
the defendant’s contention that the 
indictment against him should be 
quashed because he was not ad- 
vised of his constitutional right 
against self-incrimination. 

It concluded that there was no 
right to have the warning. The deci- 
sion was based primarily on the rea- 
soning that since the action of a 
grand jury is inquisitorial, and it 
does not decide innocence or guilt, 
grand jury proceedings “have never 
been conducted with the assiduous 
regard for the preservation of pro- 
cedural safeguards which normally 
attends the ultimate trial of the is- 
sues”. 

The Court indicated that a per- 
son actually under indictment when 
called before a grand jury might 
be entitled to a warning, either un- 
der certain circumstances or abso- 
lutely, but it was at pains to point 
out that it was not ruling on those 
facts. 

(U.S. v. Scully, United States Court of 
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Appeals, Second Circuit, July 26, 1955, 
Medina, J.) 
= Although reaching a decision on 
other grounds, the court of Appeals 
for the District of Columbus Cir- 
cuit has recently discussed another 
phase of the same problem. The 
Court did not deal specifically with 
whether a duty to warn could arise. 
but with whether one who was be- 
subpoenaed before the grand jury. 
with a view to indictment, could be 
subpoenaed before the grand jury. 
A strong showing of the possibility 
of indictment was made by affida- 
vits and exhibits, including a state 
ment of the Attorney General di- 
recting the United States attorney to 
present to the grand jury “evidence 
of the activities” of the defendant. 
The Court remarked: 

On the one extreme it would seem 
to be clear that a prosecutor could not 
even call to the stand in a criminal 
trial the person being tried. On the 
other extreme it would seem to be 
clear that a person summoned to ap- 
pear before a grand jury could not 
validly ignore the subpoena merely 
because an indictment against him 
might eventuate from the inquiry. 
Somewhere between the two extremes 
is a line. No doubt it would be a boon 
to prosecutors if they could summon 
before a grand jury a person against 
whom an indictment is being sought 
and there interrogate him, isolated 
from the protection of counsel and 
presiding judge and insulated from 
the critical observation of the public. 
But there is a serious question wheth- 
er our jurisprudence, fortified by con- 
stitutional declaration, permits that 
procedure. .. . 


(Powell v. U.S., United States Court 
of Appeals, District of Columbia Circuit, 
July 28, 1955, Prettyman, J.) 


Housing... 
Gwinn Amendment 


*" Without declaring it unconstitu- 
tional, the Court of Appeals for the 
District of Columbia Circuit has 
taken much of the steam out of the 
Gwinn Amendment [42 U.S.C.A. 
§1401 et seq.}. 

The Amendment provides that no 
public-housing unit shall be occu- 
pied “by a person who is a member 
of an organization designated as sub- 
versive by the Attorney General”. 
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The National Capital Housing Au- 
thority requested the tenants in- 
volved in the instant case to sign a 
“Certification of Non-membership 
in Subversive Organizations,” which 
was accompanied by a list of “Or- 
ganizations Designated by the At- 
torney General as Within Execu- 
tive Order No. 9835.” 

But the tenants refused to sign 
They were served with a notice to 
quit and the United States was suc- 
cessful in getting possession in a 
suit in the District of Columbia 
Municipal Court of Appeals. (See 
105 A. 2d 741; 40 A.B.A.J. 873, Oc- 
tober, 1954, for the case below.) 

The Court of Appeals ruled that 
the Gwinn Amendment did not 
touch the case. First, it pointed out, 
the Attorney General’s list did not 
specify which enumerated organiza- 
tions are classified as “subversive”. 
Refusal to sign the certificate, more- 
over, would not be proof that the 
tenants were members of a subver- 
sive organization. And even proof 
of membership, the Court conclud- 
ed, without proof of knowledge of 
the character of the organization, 
would be an arbitrary ground for 
an administrative decision to evict. 

In view of these factors, the Court 
stated, the case did not present the 
questions whether it would be arbi- 
trary to evict persons proved to be 
“subversive”, or persons who joined 
“subversive” organizations without 
knowing their character. The Court 
felt that it had to construe the 
Amendment strictly in order to 
avoid a serious question of consti- 
tutionality. 

The Government had argued 
that, as a landlord and under the 
District of Columbia Code, the de- 
fendants’ tenancy could be terminat- 
ed by a regular thirty-day notice 
without any reason. But the Court 
said: “Those provisions do not de- 
cide this case. The Government as 
landlord is still the Government. It 
must not act arbitrarily, for, unlike 
private landlords, it is subject to the 
requirements of due process of law. 
Arbitrary action is not due process.” 

(Rudder et al. v. U.S., United States 


Court of Appeals, District of Columbia 
Circuit, July 21, 1955, Edgerton, J.) 


Insurance Law .. . 
who is insured 


®" A New York court has ruled that 
an automobile insurer is liable to 
its own insured, under the personal 
injury provisions of the policy, for 
injuries he received while a passen- 
ger in his own car which was being 
driven by another with the insured’s 
permission. 

In reaching this conclusion, the 
Supreme Court Appellate Division, 
First Department, based its reason- 
ing on the language of two sections 
of the policy. In one, the insurer 
obligated itself “to pay on behalf 
of the insured all sums which the 
insured shall become legally obligat- 
ed to pay as damages because of 
bodily injury . . . sustained by any 
person, caused by accident and aris- 
ing out of the ownership, mainten- 
ance or use of the automobile.” In 
the other, the insured was defined 
as “any person . . . using the auto- 
mobile” with permission of the 
named insured. 

These provisions the Court found 
“free of any ambiguity.” Since he 
was driving the insured’s car with 
permission, the third party in effect 
became an “insured”, the Court de- 
clared, and the insurer became ob- 
ligated to pay personal-injury dam- 
ages caused by the third party’s neg- 
ligence even though the injured per- 
son was the named insured. 

The Court dismissed an argument 
that its ruling would result in giving 
the third-party driver more protec- 
tion than. the named insured him- 
self had. It noted, moreover, that 
the insurer by its policy could have 
excluded specifically the personal in- 
juries of the named insured, as it 
did his property damage, but had 
chosen not to do so. The Court re- 
marked that it is an insurer’s re- 
sponsibility to make exclusions of 
liability clearly known. 

(Aetna Casualty & Surety Company 
v. General Casualty Company of Ameri- 
ca, New York Supreme Court, Appellate 


Division, First Department, May 10, 
1955, Cohn, J., 140 N.Y.S. 2d 670.) 
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Labor Law... 
company books 


® For the first time at the court-of- 
appeals level, the Court of Appeals 
for the Fourth Circuit has ruled 
that an employer is not required 
to open its books to a union to sub- 
stantiate its claim that it cannot 
afford to pay a wage increase. 

During fruitless wage-increase ne- 
gotiations the union requested per- 
mission to have a certified public ac- 
countant examine the company’s 
books “to ascertain or substantiate 
the company’s position or claim of 
being unable to meet the union’s 
proposal of a wage increase. 

”" The company had claimed 
that to meet the union’s requested 
increase would place it in a non- 
competitive position. 

The NLRB ruled, that in the con- 
text of the instant negotiations, the 
employer was not bargaining in good 
faith, as required by §8(d) of the 
Labor Management Relations Act 
[29 U.S.C.A. §158 (d)] unless it at- 
tempted to substantiate “its econom- 
ic position by reasonable proof”. 

The Court thought otherwise. 
The Act does not require good-faith 
bargaining with respect to matters 
which lie within the province of 
management, such as financial con- 
dition, manufacturing costs and div- 
idends, the Court asserted. Merely 
because an employer has objected to 
a pay raise on the ground that it 
cannot afford it, the Court contin- 
ued, good-faith bargaining does not 
require it to open its books to the 
union in an effort to sustain its po- 
sition. The Court said Congress 
would never have passed the Act 
had it thought it could be given the 
NLRB’s interpretation. 

(NLRB vy. Truitt Manufacturing 
Company, United States Court of Ap- 


peals, Fourth Circuit, July 30, 1955, 
Parker, C.J.) 


Municipal Law... 
soliciting donations 


® TV’s “Strike It Rich” has struck 
out in the Magistrates’ Court of the 
City of New York. The Court has 
found the producer and master of 





ceremonies of the show guilty of 
soliciting donations without a li- 
cense, in violation of the Adminis- 
trative Code of the City of New 
York. 

On “Strike It Rich”, the contest- 
ants won money by answering ques- 
tions, and as long as the answers 
were correct the winnings were fur- 
nished by the sponsor. But even if 
they missed, the contestants could 
obtain money from the “Strike It 
Rich Heart Fund”, which was 
formed by contributions of both the 
studio and TV audience. 

It was this special fund, coupled 
with the fact that there was a studio 
audience, upon which the Court 
based its finding of a Code viola- 
tion. Although no direct solicita- 
tion was made for the special fund, 
the Court was convinced, after 
watching kinescope recordings of 
fourteen programs, that the special 
fund existed solely because of the 
format of the program. The Court 
held that solicitation could be car- 
ried on implicitly as well as ex- 
plicitly. 

The Court conceded that had 
there been no studio audience there 
could have been no violation of the 
Code, because the state’s police pow- 
er would then be interfering with 
interstate commerce. But there is no 
prohibition in the Federal Commu- 
nications Act [47 U.S.C.A. §151 et 
seq.] or decisional law, the Court 
said, to prevent a state from regu- 
lating the relationship of its own 
citizens, where that control in no 
manner constitutes an impairment 
of the transit of interstate com- 
merce. The Court asserted, more- 
over, that Congress had not pre- 
empted the field of interstate broad- 
casting through enactment of the 
Communications Act. 

The Court also held that the con- 
verted theater in which the program 
originated was a “public place”, 
within the meaning of the Code, 
even though the defendants and 
their sponsors had the undoubted 
power to exclude the studio audi- 
ence. Neither, the Court continued, 
did enforcement of the Code pro- 
vision deprive the defendants of 
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any rights under the First or Four- 
teenth Amendments. 

(People ex rel. Friedman v. Framer 
et al., Magistrates’ Court of the City of 
New York, Lower Manhattan Summons 
Court, December 28, 1954, Ohringer, J., 
New York Law Journal, August 5, 1955, 
page 1.) 


Real Property ... 
reverters and races 


# The Fourteenth Amendment does 
not prevent the operation of a re- 
verter clause in a deed providing 
that land donated for a public park 
be used “by the white race only,” 
according to the Supreme Court of 
North Carolina. Thus, the Court 
ruled in a declaratory judgment ac- 
tion, should Negroes be allowed to 
play golf on the course which is a 
part of the park, the land will re- 
vert to the grantor. 

“We know of no law”, the Court 
said, “that prohibits a white man 
from conveying a fee determinable 
upon the limitation that it shall not 
be used by members of any race 
except his own, nor of any law that 
prohibits a Negro from conveying a 
fee determinable upon the limita- 
tion that it shall not be used by 
members of any race, except his 
own.” 

After deciding that the deed in 
question created a base or deter- 
minable fee, the Court emphasized 
that it was a characteristic of such 
a fee that it terminated upon the 
happening of the event by which it 
was limited and reverted automati- 
cally by virtue of the deed itself. 
Accordingly, the Court ruled, the 
restrictive covenant case of Shelley 
v. Kramer, 334 U.S. 1, was inappli- 
cable, because no judicial enforce- 
ment by North Carolina courts was 
involved. 

No rights under the Fourteenth 
Amendment would be violated by 
operation of the reverter, the Court 
said. On the contrary, it continued, 
if Negroes used the golf course, the 
grantor would be deprived of his 
property without adequate compen- 
sation and due process of law in 
violation of the Fifth Amendment, 
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and his deed would be rewritten 
“by judicial fiat”. 

(Charlotte Park and Recreation Com- 
mission v. Barringer et al., Supreme 
Court of North Carolina, June 30, 1955, 
Parker, J., 242 N.C. 311, 88 S.E. 2d 114.) 


Real Property... 
tax forclosures 


® The New York Court of Appeals 
reluctantly has permitted New York 
City to acquire, through the vehicle 
of an in rem tax foreclosure sale, 
real estate assessed at $52,000 for a 
water arrears of $887. 

The foreclosure sale had been 
conducted in accordance with a pro- 
vision of the Administrative Code 
of the City of New York. The non- 
payment of water charges had re- 
sulted through the default of the 
owners’ trusted bookkeeper. It was 
discovered when he attempted sui- 
cide. 

But unfortunately, the Court said, 
the power to afford relief was not 
confided to the judiciary. The Court 
concluded: “The result suggests the 
need of legislation liberalizing the 
right of redemption, or giving to 
city officials the power to ameliorate 
such extreme hardships in appro- 
priate cases.” 

(City of New York v. Nelson et al., 
New York Court of Appeals, July 8, 


1955, per curiam, 309 N.Y. 94, 127 N.E. 
2d 827.) 


Torts... 
mental anguish 


® The Court of Appeals for the 
Fifth Circuit has taken a long step 
in a field of tort law where the au- 
thorities are in unparalleled dissen- 
sion. It has held that under federal 
common law a plaintiff may pro- 
ceed under a complaint which al- 
leges that the defendant’s conduct 
caused her mental suffering which 
resulted in physical illness. 

The action was against Western 
Union for having told the defend- 
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ant that it was delivering her a 
“death message’”’, when in reality the 
message was notification of the time 
that the defendant’s daughter was 
arriving by airplane. The plaintiff 
stated that the false notification ag- 
gravated her already high blood 
pressure, caused her to become weak 
and debilitated and resulted in her 
going under a doctor's care. 

The Court determined that the 
case should be decided under fed- 
eral common law, despite assumed 
diversity of citizenship, because the 
transmission of interstate telegraph- 
ic messages is governed by federal 
law under the Federal Communi- 
cations Act [47 U.S.C.A. §§151 et 
seq.|. Therefore, the Court ruled, 
Erie v. Tompkins, 304 U.S. 64, was 
inapplicable. 

Turning to the torts question, 
the Court, after examination of con- 
flicting authorities, and finding no 
controlling Supreme Court ruling, 
said that it could see no more rea- 
son “for denying recovery where 
physical injury follows mental an- 
guish than in those cases ordinarily 
encountered where mental anguish 
follows physical injury.” 

(Kaufman v. Western Union Tele 
graph Company, United States Court of 
Appeals, Fifth Circuit, July 28, 1955, 
Rives, J.) 


What’s Happened Since... 


" The New York Court of Appeals 
[127 N.E. 2d 816] has reversed the 
decision of the Appellate Division, 
First Department, in Harris v. All- 
state Insurance Company, 135 N.Y.S. 
2d 407 (41 A.B.A.J. 263; March, 
1955). The case involved a motor- 
ist who had comprehensive but no 
collision insurance coverage. His car 
was damaged when he struck a pud- 
dle of water and overturned. The 
lower court ruled in the _policy- 
owner's favor, holding that the loss 
was water damage, not collision dam- 
age, and thus within the policy. 
The Court of Appeals decided, how- 





ever, that the proximate cause of the 
upset was a collision with “an ob- 
ject which happened to be liquid”, 
that the damage was caused by a 
collision and was thus without the 


policy. 


1955, the Court of 
Circuit 


® On july 2l, 
Appeals for the 
[—F. 2d—] reversed the decision of 
the United States District Court for 
the Western District of Oklahoma 
in McDonald v. Key, 125 F. Supp. 
775 (41 A.B.A.J. 166; February, 
1955), in which the District Court 
had upheld an Oklahoma statute re- 
quiring the state election board to 


Eighth 


designate a candidate of “African 
descent” as “Negro” on the ballot, 
although there was no requirement 
with regard to candidates of other 
races. The Court of Appeals ruled 
that the statute denied equality of 
treatment to Negro candidates and 
was unconstitutional under the 
Fourteenth Amendment. 


® On July 28, 1955, the Court of 
Appeals for the District of Colum- 
bia Circuit [—F. 2d—] affirmed the 
decision of the United States Dis- 
trict Court for the District of Co- 
lumbia in Cole v. Young, 125 F. 
Supp. 284 (41 A.B.A.J. 265; March, 
1955), holding that, under a 1950 
statute [5 U.S.C.A. §§22-1 et seq.| 
and an executive order which ex 
tended its application, a food and 
drug inspector under civil service 
could be suspended “in the interest 
of national security”. The Court 
held, with one judge dissenting, that 
the statute permitted the President 
to extend its scope to any depart- 
ment and position of the Govern- 
ment, whether non-sensitive or non 
policymaking, that the standard for 
dismissal set up in the executive or- 
der was within the scope of the stat- 
ute and that the employee’s dismis- 
sal was accomplished in accordance 
with the procedural standards of the 
statute. 
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Activities of Sections 


Rufus G. 
POOLE 





Custom Pictures 


SECTION OF 
ADMINISTRATIVE LAW 


" The greater part of this year’s an- 
nual meeting was devoted to detailed 
and effective discussion of the Hoo- 
ver Commission Report on Legal 
Services and Procedure, the report of 
its Task Force on that subject and 
related recommendations of the Pres- 
ident’s Conference on Administra- 
tive Procedure. The general mem- 
bership of the Section had been in- 
vited to participate for that purpose 
in Council meetings on Saturday and 
Sunday, August 20 and 21, and 
many members attended those meet- 
ings. These subjects were discussed 
again in the Section meeting of Tues- 
day, August 23, starting with a break- 
fast held jointly with the Federal Bar 
Association, which was addressed by 
Clarence A. Davis, Under Secretary 
of the Interior and First Vice Presi- 
dent of the Federal Bar Association, 
and Dean E. Blythe Stason, a mem- 
ber of the Hoover Commission Task 
Force and a member of our Section 
Council, and continuing through the 
day. The range of the discussion is 
indicated by the subject-headings of 
the Tuesday session: the Administra- 
tive Court Proposal; Proposals as to 
Enlarged Authority of Hearing Com- 
missioners; Proposals as to Evidence 
and Separation of Functions; Pro- 
posals for Increasing Formality and 
Public Participation in Rule-Mak- 


ing; Proposals as to Non-Formal Ad- 
judication; Proposals as to Judicial 
Review; and Proposals as to Admin- 
istrative Practitioners. The range of 
subject-matter being so broad, the 
Section meeting found it impossible 
to adopt positions by vote. The 
Section accordingly authorized the 
Council to state the positions of the 
Section on these matters on such 
occasions as would arise before the 
1956 annual meeting. 

The Section meeting took action 
on a number of other matters. Two 
were submitted to the House of Dele- 
gates and adopted by the House. One 
of these was a set of resolutions 
amending the Section By-Laws, pri- 
marily to provide for twelve mem- 
bers-at-large of the Council serving 
for three-year terms instead of eight 
members serving for four-year terms. 
The other was a resolution propos- 
ing the establishment of a special 
committee of the Association to deal 
with legal and administrative prob- 
lems arising out of the possibility of 
atomic attack or other national ca- 
lamity. The House of Delegates 
adopted our proposed resolution, re- 
questing the Board of Governors to 
consider the proposal and authoriz- 
ing the Board in its discretion to 
establish such a committee with such 
title as the Board deemed appropri- 
ate. 

Among the resolutions adopted by 
the Section for submission to the 
Midyear Meeting of the House of 
Delegates or to the October meeting 
of the Board of Governors were reso- 
lutions approving certain specific 
recommendations of the President's 
Conference on Administrative Pro- 
cedure; resolutions dealing with pro- 
cedure of the Indian Claims Com- 
mission and advocating a reopening 
of the time within which Indian 


tribes may present claims to the 
Commission; a resolution dealing 
with the impounding of mail in the 
course of obscenity proceedings 
pending before the Postmaster Gen- 
eral; a resolution opposing S. 1549 
and other bills with respect to the 
imposition by federal administrative 
agencies of money penalties for al- 
leged violation of law or regulations 
(see 7 Administrative Law Bulletin 
220-1); and the first four of five reso- 
lutions proposed by the Committee 
on Immigration and Naturalization 
(see 7 Administrative Law Bulletin 
236-8). 

The Section also gave a promi- 
nent place to a new and expanding 
branch of administrative law, viz., 
practice before Boards of Contract 
Appeals. A large audience followed 
closely a demonstration and analysis 
of a contract appeal beginning with 
the original dispute between the con- 
tractor and the contracting officer 
and ending with the judicial review 
of the Board’s decision. 

During the past decade most fed- 
eral agencies which execute impor- 
tant procurement and construction 
contracts have established Boards of 
Contract Appeals to which contrac- 
tors dissatisfied with the findings of 
fact and decisions of contracting 
officers may appeal. These quasi- 
judicial bodies usually decide ques- 
tions of fact and incidental questions 
of law. 

The demonstration gave especial 
attention to the Boards of the De- 
fense and Interior Departments be- 
cause both of these agencies have 
granted their Boards final adminis- 
trative authority in contract disputes 
and have promulgated very recently 
new procedures for contract appeals. 

Rufus G. Poole presided over the 
panel of speakers and Robert Sher- 
iffs Moss introduced the speakers and 
discussed the effect of the Wunder- 
lich Law on the review of the Board's 
decision by the Court of Claims. In 
the cast as counsel for the contractor 
were John C. Hayes and Bernard J. 
Gallagher. All of these participants 
are engaged in private practice in 
the District of Columbia. Gilbert A. 
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Activities of Sections 


Cuneo, a member of the Armed 
Services Board of Contract Appeals, 
played the role of Government coun- 
sel and Theodore H. Haas, Chair- 
man, Interior Board of Contract 
Appeals, performed as the board 
member. 

Encouraged by a successful debut, 
the demonstration will be repeated 
at regional meetings of the Associa- 
tion in St. Paul, Minnesota, New 
Orleans, Louisiana, and Hartford, 
Connecticut. 

Section elections were held under 
the amended By-laws mentioned 
above. The officers elected were 
Rufus G. Poole, of Washington, 
Chairman; E. Blythe Stason, of Ann 
Arbor, Michigan, Vice Chairman; 
and Patricia H. Collins, of Washing- 
ton, Secretary. The additional mem- 
bers-at-large of the Council elected 
were Hans A. Klagsbrunn, of Wash- 
ington; Frank C. Newman, of Berke- 
ley, California; and Herman Tocker, 
of Washington, to serve until the 
1956 annual meeting; J. D. Bond, 
of Arlington, Virginia, and F. Trow- 
bridge vom Baur, of Washington, to 
serve until the 1957 annual meeting; 
and John W. Cragun, of Washing- 
ton, and Clarence A. Davis, of Wash- 
ington, to serve until the 1958 an- 
nual meeting. 


Fred E. 
FULLER 





Fabian Bachrach 


SECTION OF 
ANTITRUST LAW 


" The 1955 annual meeting of the 
Section of Antitrust Law opened on 
Monday afternoon with a joint ses- 
sion with the Section of Patent, 
Trademark and Copyright Law. The 
Section met separately Tuesday 
morning and at luncheon and again 
Wednesday morning. 

The highlight of the meeting was 
the Tuesday luncheon in honor 
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of Judge Stanley N. Barnes and 
Professor S. Chesterfield Oppenheim, 
with an overflow attendance. Trib- 
utes were paid to Judge Barnes and 
Professor Oppenheim by Attorney 
General Herbert Brownell, Jr. The 
occasion of this tribute was the suc- 
cessful termination of the study and 
report by the Attorney General's 
Committee To Study the Antitrust 
Laws. The Section took action to 
approve the majority report of that 
Committee and will present the re- 
port for approval by the House of 
Delegates at the Mid-Year Meeting. 

On the program Monday atfter- 
noon were Professor S. Chesterfield 
Oppenheim, Laurence I. Wood, 
John T. Love, Harry R. Pugh, Jr., 
Bartholomew Diggins, Leonard S. 
Lyon, and Casper W. Ooms. This 
program dealt with the patent phases 
of the report of the Attorney Gen- 
eral’s Committee. 

The Tuesday and Wednesday pro- 
grams were devoted to an analysis 
of the other phases of the report of 
the Attorney General’s Committee. 
Those participating were Charles I. 
Thompson, Goldthwaite H. Dorr, 
George Nebolsine, Hubert Hickam, 
Dean Edward H. Levi, R. Dean 
Moorhead, Dr. A. D. H. Kaplan and 
William B. Carman. 

The Section Chairman and presid- 
ing Chairman at the Tuesday pro- 
gram and luncheon was William 
Simon, of Washington, D.C. Due to 
the unavoidable absence of Thomas 
E. Sunderland, Mr. Simon read a 
brief analysis of Section activities 
during the year, prepared by Mr. 
Sunderland. 

The new Chairman of the Section 
is Fred E. Fuller of Toledo, Ohio, 
who presided at the Wednesday pro- 
gram. 


SECTION OF 
BAR ACTIVITIES 


®" On Monday afternoon Richard 
W. Slocum, Editor of the Phila- 
delphia Bulletin and President of the 
American Newspaper Publishers As- 
sociation, gave an exceptionally well- 
considered statement of “The Lay- 
man’s View of the Law”. He empha- 


sized that “justice delayed is justice 
denied” and pin-pointed particular 
areas to which the lawyers and the 
courts might well address their at- 


tention. 


Willoughby A. 
COLBY 





Edwin M. Otterbourg, of New 
York City, followed with a carefully 
prepared and substantiated state- 
ment on “Ethics and Unauthorized 
Practice”. 

On Wednesday morning, Dean 
Erwin N. Griswold of Harvard Law 
School and Tracy E. Griffin, of the 
Special Committee on Communist 
Tactics, Strategy and Objectives, dis- 
cussed lawyers and the Fifth Amend- 
ment. This meeting was one of the 
highlights of the Annual Meeting 
and provoked the lead editorial of 
the Philadelphia Inquirer on the 
following day. There was standing 
room only. John E. Mulder gave an 
excellent talk on continuing legal 
education. 

Willoughby A. Colby, of Concord, 
New Hampshire, was re-elected 
Chairman of the Section. 


Victor C. 
FOLSOM 





SECTION OF INTERNATIONAL 
AND COMPARATIVE LAW 


® During the Annual Meeting of the 
American Bar Association, the Sec- 
tion of International and Compara- 
tive Law held one of its most 
interesting and best attended meet- 
ings. An all-day meeting of the 
Council of the Section was held on 
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Sunday, August 21. The Section con- 
centrated most of its activities into 
a single day on Tuesday, August 23. 
At 8:00 a.m. the annual Compara- 
tive Law Breakfast, which is spon- 
sored jointly with the American 
Foreign Law Association, initiated 
the day’s program. John N. Hazard, 
Second Vice Chairman of the Sec- 
tion, who heads the Comparative 
Law division, presided, and the 
speakers were Jacob M. Lashly, who 
delivered a thought-provoking ad- 
dress on the subject of “Contrasting 
Approaches to the Employment 
Rights of the United Nations Staff 
Members”, and Benjamin Busch, 
whose topic was “Current Foreign 
Law Problems in the Courts”. Mr. 
Lashly’s address provided an insight 
into the basic difference in approach 
to the problem related to his subject 
by those trained in the common law 
and those trained in the civil law. 
Mr. Lashly cited various examples 
from the experience he has gained 
as the United States member of the 
United Nations Administrative Tri- 
bunal. Mr. Busch devoted most of 
his talk to the case of Siegelman v. 
Cunard White Star, 221 F. 2d 189. 
His provocative discussion of plead- 
ing and proving foreign law and his 
criticism of what amounted to the 
court’s taking judicial notice of the 
law of a foreign country, independ- 
ently of the pleadings, was most in- 
teresting. 

In the morning session of the Sec- 
tion meeting, presided over by its 
Chairman, Brunson MacChesney, a 
spirited discussion followed a debate 
on the question “Should Enemy 
Property Seized by the United States 
in World War II Be Returned?” The 
basis for the debate and discussion 
was the Report of the Special Com- 
mittee To Study the Dirksen Bill, 
which had previously been distrib- 
uted to all of the members of the 
Section. The Committee was ap- 
pointed to study this problem by the 
Council at the annual meeting last 
year for the purpose of clarifying 
the position of the American Bar 
Association and the Section with 
reference to this proposed legisla- 
tion. As a result of the study made 





by the Committee, the American 
Bar Association notified Congress 
that neither the American Bar As- 
sociation nor the Section has taken 
a position with reference to the 
Dirksen bill (S. 995, 84th Congress) . 
The Committee report concluded 
that no rule of international law re- 
quires the return of the property and 
recommended against its return in 
the manner proposed by the Dirksen 
bill. The panelists supporting the 
report were Cecil Sims and Robert 
B. Ely III, while those opposing it 
were William Harvey Reeves and 
Charles R. Carroll. Former Senator 
George Wharton Pepper also spoke 
from the floor urging the Section to 
sustain the report. The Section voted 
that in view of the importance of 
the subject and widespread interest 
in it, a referendum vote of the mem- 
bership of the Section be taken by 
mail. It is anticipated that the ballot 
will be mailed to members of the 
Section early in September. 

The annual joint luncheon of the 
Section and the Junior Bar Confer- 
ence was presided over by Brunson 
MacChesney, Chairman of the Sec- 
tion, and Stanley B. Balbach, Chair- 
man of the Junior Bar Conference. 
The Honorable Harold E. Stassen 
spoke on the subject of “Internation- 
al Law and the Quest for Peace”. 
Mr. Stassen cited a number of con- 
crete developments, including those 
which arose out of the recent meet- 
ings at Geneva, which should form 
a basis for restrained optimism for 
peace in the future. He discussed a 
number of specific objectives which, 
if attained, could lead to a relaxation 
in world tension. A number of dis- 
tinguished jurists and lawyers from 
various countries were honored 
guests at the luncheon. 

The afternoon program featured 
a discussion on the “United Nations 
Charter Review”, the participants 
being Eugene D. Bennett, Chairman 
of the Committee on Constitutional 
Structure of the United Nations, Pro- 
fessor Louis B. Sohn, of Harvard 
Law School, and Kenneth Thomp- 
son, of the Rockefeller Foundation. 
After introductory remarks by Mr. 
Bennett, Professor Sohn addressed 
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the group, taking the view that the 
charter should be reviewed, and dis- 
cussed a number of proposed im- 
provements in the charter. While Mr. 
Thompson agreed generally with 
Professor Sohn regarding the need 
for charter revision, he felt that this 
may be an inappropriate time to at- 
tempt revision. 

A Section resolution to increase 
the membership of its Council by 
four and to authorize the Council 
to act between meetings of the Sec- 
tion in its behalf was approved by 
the House of Delegates on Monday, 
August 22. 

On Friday, August 26, the Chair- 
man of the Section presented two 
recommendations to the House of 
Delegates. The recommendation that 
the Association support Senate Bill 
338 entitled “A Bill to establish an 
effective student exchange program 
with Latin American countries, and 
for other purposes”, was adopted by 
the House of Delegates. The recom- 
mendation regarding the appoint- 
ment of an observer to the United 
Nations was deferred pending study 
by the Association’s Committee on 
Peace and Law Through the United 
Nations. 

The following officers and Coun- 
cil members were elected and will 
serve the Section for the ensuing 
year: 

Chairman: Victor C. Folsom, New 
York, New York; First Vice Chair- 
man: Homer C. Angelo, San Fran- 
cisco, California; Second Vice Chair- 
man: John N. Hazard, New York, 
New York; Secretary: Mrs. Helen L. 
Clagett, Washington, D. C. 

Members of the Council: Last re- 
tiring Chairman, Brunson MacChes- 
ney, and 1956—-Sam G. Baggett, 
Boston, Massachusetts; Jacob M. 
Lashly, St. Louis, Missouri; William 
W. Bishop, Ann Arbor, Michigan. 
1957—Wilder Lucas, St. Louis, Mis- 
souri; James Oliver Murdock, Wash- 
ington, D. C.; Max Chopnick, New 
York, New York. 1958—Herbert S. 
Little, Seattle, Washington; J. Wes- 
ley McWilliams, Philadelphia, Penn- 
sylvania; Judge John J. Parker, 
Gharlotte, North Carolina. 1959— 
Eugene D. Bennett, San Francisco, 
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California; Harry LeRoy Jones, 
Washington, D. C.; Robert G. Sto- 
rey, Dallas, Texas. 

Section Delegate to the House of 
Delegates: Arthur H. Dean, New 
York, New York. 


Herbert W. 
CLARK 





Gladser 


SECTION OF 
LEGAL EDUCATION AND 
ADMISSIONS TO THE BAR 


" The Section meeting was well 
attended and the program was en- 
thusiastically received. Chief Justice 
Arthur T. Vanderbilt of the New 
Jersey Supreme Court spoke at the 
luncheon session. The title of his 
address was: “From Where I Sit”. 
He was formerly dean of the law 
school of New York University and 
his address touched the deficiencies 
of the law schools based on his ob- 
servations as a judge. His opening 
remark was that he had found that 
all too often “the professors do not 
cover the last third of the case 
books” and his closing remark was: 
“It’s best to win your cases in the 
trial courts. No one ever told me 
that in law school.” 

The afternoon session was given 
over to a panel discussion entitled 
“Academic Gown and _ Judicial 
Robe” with Dean F. D. G. Ribble of 
the University of Virginia, School of 
Law, as moderator. Herbert F. Good- 
rich, Judge of the United States 
Court of Appeals for the Third Cir- 
cuit, who formerly served as dean of 
the law school of the University of 
Pennsylvania, and Judge Walter V. 
Schaefer of the Supreme Court of 
Illinois, formerly professor of law at 
Northwestern University, compared 
and contrasted the positions of teach- 
ers and judges. Both agreed that the 
functions essentially are the same. 

Judge Goodrich highlighted some 
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of the major trends in legal educa- 
tion and indicated places and means 
for improvement. Judge Schaefer 
presented a close-up of the judiciary 
in action in the conference room at 
the appellate level. 

Copies of the addresses will be 
distributed to those in attendance. 
Others may obtain copies by writing 
to the Adviser of the Council. 

New officers elected are Herbert 
W. Clark of San Francisco, Chair- 
man; Whitney North Seymour of 
New York City, Vice Chairman; and 
Shelden Elliott of New York, Secre- 
tary. 

Members elected to the Council 
are Willoughby A. Colby, of Con- 
cord, New Hampshire; G. W. Par- 
ker, Jr., of Fort Worth; and Homer 
Crotty, of Los Angeles. The new 
Section Delegate to the House of 
Delegates is John M. Allison, of 
Tampa, Florida. 


David M. 
WOOD 





SECTION OF 
MUNICIPAL LAW 


® Home rule was the subject to 
which the Section of Municipal Law 
devoted most of its attention at its 
sessions at the Annual Meeting of the 
Association. That there is a marked 
revival of interest in the subject of 
local self-government is very evident, 
but the many practical and legal 
problems involved in municipal 
home rule have never been adequate- 
ly explored. The addresses made at 
the sessions by a number of speakers 
from governmental, legal and ad- 
ministrative fields clearly indicated 
the necessity for considerable _re- 
search in this important field of the 
law. 

Dr. Harvey Walker of the Depart- 
ment of Political Science of The 
Ohio State University, presented the 





historical background and theory of 
municipal home rule. His address 
constituted a persuasive plea for a 
much greater degree of autonomy 
in the conduct of local government 
than now prevails. Harold S. Shefel- 
man, of Seattle, a former Chairman 
of the Section, agreed in substance 
with Dr. Walker’s views, but outlined 
the practical difficulties of putting 
them into practice. He pointed out 
that municipalities could no longer 
be considered as isolated govern- 
mental units. The development of 
the so-called “metropolitan area” has 
made the practical application of 
municipal home rule very difficult. 
Accepting the Census Bureau’s defi- 
nition of a metropolitan area as a 
municipal corporation of approxi- 
mately 50,000 inhabitants with a sur- 
rounding suburban area culturally 
and economically integrated with 
that municipality, Mr. Shefelman 
estimated that more than 50 per cent 
of the population of the United 
States now lives in metropolitan 
areas. He noted that in these metro- 
politan areas there are scores, and 
in some cases even hundreds, of 
separate units of government, and 
he posed the question whether all of 
these units can be granted the com- 
plete or almost complete autonomy 
envisioned by Dr. Walker. Mr. Shef- 
elman pointed out that, while home 
rule was not necessarily inconsistent 
with metropolitanism, we were nev- 
ertheless confronted with the stub- 
born fact that up to the present time 
we had evolved no adequate mech- 
anism for the government of these 
metropolitan areas. He recognized 
the fact that there are many organi- 
zations throughout the country ex- 
ploring this problem. Their work, 
however, is not co-ordinated, and he 
proposed the creation of some group 
which would co-ordinate the work 
now being done by these various or- 
ganizations in an effort to solve the 
problem of the metropolitan area. 
The problem of financing munic- 
ipalities operating under home rule 
charters was discussed by Henry J. 
Crawford, of Cleveland, Ohio, and 
at a luncheon session, presided over 
by Joseph F. Clark, Jr., Mayor of 
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Philadelphia, Abraham L. Freed- 
man, City Solicitor of that city, de- 
tailed the experience of Philadelphia 
under its recently adopted home-rule 
charter. Mr. Freedman set forth the 
benefits of operating under such a 
charter, as well as the many difficul- 
ties which the City of Philadelphia 
had encountered in the practical ex- 
ercise of home rule. 

Austin J. Tobin, Executive Direc- 
tor of The Port of New York Author- 
ity, discussed the practical aspects of 
planning for a metropolitan area. 
He emphasized the difficulty of an- 
ticipating the problems which con- 
tinually arise. “The truth is’, he 
said, “that federal, state and local 
governments were as unprepared [or 
the demands of the exploding sub- 
urban communities as were the pri- 
vate utility companies who were 
called upon to serve them. They 
were as unprepared for the highway 
requirements for 60,000,000 automo- 
biles as the cement industry and 
as unprepared for the tremendous 
growth of air traffic as were the air- 
lines themselves.” 

These addresses convinced the Sec- 
tion that there was no more impor- 
tant problem of contemporary life 
in the United States than the prob- 
lem of the government of the metro- 
politan area, and it authorized the 
Chairman of the Section to take such 
action as he deems advisable to insti- 
tute a study of this problem by the 
Section and to endeavor to bring 
about some co-ordination of effort 
among the many _ organizations 
throughout the country which are 
studying various phases of the prob- 
lem. 

An address was made by Walter A. 
Schmidt, President of the Investment 
Bankers Association, in which he 
discussed the factors determining 
municipal credit. He suggested that 
municipal law officers could do much 
toward the improvement of the cred- 
it standing of their governmental 
units by causing adequate ¢ssemina 
tion of information and constructive 
advertisement of the municipality's 
activities and financial programs. He 
expressed his appreciation of the val- 
uable and productive co-operation 


between the Investment Bankers As- 
sociation and the Section of Munici- 
pal Law upon matters of mutual 
interest, among which he said were 
the need for simplification of the 
execution of public securities and 
the problem of the so-called nuisance 
suit. He commended the bills which 
had been drafted by members of the 
Section to cope with these problems. 
The Section’s liaison committee with 
the Investment Bankers Association 
reported that the legislatures of sev- 
eral states and the Territory of Ha- 
waii had enacted statutes modeled 
upon those bills. 

An address was made by George 
Wanders, Editor of The Bond Buyer 
of New York City, the trade journal 
of the municipal banking fraternity, 
upon the subject of public relations 
in the field of municipal govern- 
ment. Mr. Wanders concurred in the 
opinion of the President of the In- 
vestment Bankers Association that 
there is room for considerable im- 
provement in this phase of municipal 
government. David M. Ellinwood, 
Vice President of Moody’s Investors 
Service, set forth the various factors 
which are taken into consideration 
by the rating agencies in rating the 
investment quality of state and mu- 
nicipal bonds, and pointed out that 
many of these factors are intangibles, 
such as the attitude of the people 
and officials of a municipality toward 
sound and honest administration of 
public affairs and conservative man- 
agement of public debt which are 
matters upon which the ability and 
personality of the municipal attorney 
can have some effect. 

The Section concluded its activi- 
ties by re-electing its Chairman, 
David M. Wood, of New York City, 
and all of its other officers and elect- 
ing to the Council, for the term end- 
ing in 1959, Sidney Goldstein, Gen- 
eral Counsel of The Port of New 
York Authority, and Henry B. Cur- 
tis, City Attorney of the City of New 
Orleans. 


SECTION OF 
MINERAL LAW 


® The annual meeting of the Sec- 
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tion of Mineral Law in Philadelphia 
August 23 and 24, was outstanding. 

The Committees of the Mineral 
Law Section presented excellent and 
comprehensive reports covering leg- 
islation and judicial and administra- 
tive decisions in this field during the 
past year. All committee reports were 
distributed to those in attendance 
and will be printed in the Section 
Proceedings. 


Harry D. 
PAGE 





An effective address by J. Reuel 
Armstrong, Solicitor, Department of 
the Interior, reviewed the current 
scope of the Department of the In- 
terior in the field of mineral law. 
Addresses by Edward Diamond, Dep- 
uty General Counsel, Atomic Energy 
Commission, on “International As- 
pects of the United States Atomic 
Energy Program”, and by J. F. Kauf- 
man, Engineer in Charge of Engi- 
neering Training, Atomic Energy 
Commission, were not only instruc- 
tive, but literally held the audiences 
spellbound. 

Plans for the Regional Meeting at 
New Orleans, November 27 to 30, 
inclusive, were announced. The Min- 
eral Section program will cover a 
full-day institute on November 29. 

The Section’s officers for the year 
1955-56 will be Harry D. Page, Tul- 
sa, Oklahoma, Chairman; Clayton 
L. Orn, Findlay, Ohio, First Vice 
Chairman; Raymond B. Holbrook, 
Salt Lake City, Utah, Second Vice 
Chairman; and LeRoy H. Hines, 
San Francisco, California, Secretary. 


SECTION OF 

PATENT, TRADEMARK 

AND COPYRIGHT LAW 

® The Section’s program at the an- 
nual meeting was interesting and 
informative, and attracted a large 
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attendance. It began on Friday, 
August 19, with a meeting of the 
Council and committee chairmen. 
On Saturday, August 20, the Copy- 
right Symposium was held. The 
moderator was Herbert L. Goodrich, 
Judge, United States Court of Ap- 
peals for the Third Circuit and the 
Director of the American Law Insti- 
tute. Participating as panelists were 
Arthur Fisher, Washington, D. C., 
Register of Copyrights, and Professor 
Harry G. Henn, Cornell Law School, 
Ithaca, New York. The copyright 
subjects discussed had to do with 
notice of publication, divisibility and 
duration of copyright, protection of 
published and unpublished works 
and possible revision of statutory 
remedies. 


Wallace H. 
MARTIN 





Volpé 

On Sunday, August 21, the Trade- 
mark Symposium was held at Had- 
don Hall, Atlantic City. Katherine 
I. Hancock, Examiner of Trade- 
marks, U. S. Patent Office, Washing- 
ton, D. C., was one of the panelists. 
The subject of discussion was sec- 
ondary meaning in trademarks. In 
addition to the symposium, a moot 
inter partes case was argued before 
a Patent Office panel consisting of 
Daphne R. Leeds, Assistant Commis- 
sioner, A. D. Bailey, Examiner of 
Trademark Interferences, and John 
H. Merchant, Director of Trade- 
mark Operations. In the afternoon, 
the attending members enjoyed re- 
laxation on the beach and board- 
walk. 

In the evening, the members were 
entertained at a reception and a de- 
lightful Luau (Polynesian feast and 
entertainment) . 

On Monday afternoon, August 22, 
the Section joined with the Antitrust 
Law Section in a symposium with 
reference to patents in the Report 
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of the Attorney General’s Committee 
on the Antitrust Law. At the sympo- 
sium, Professor S. Chesterfield Op- 
penheim, Ann Arbor, Michigan, 
gave an interesting and enlightening 
address. 

The reports of committees of the 
Patent, Trademark and Copyright 
Sections were given Tuesday after- 
noon and Wednesday morning. On 
Tuesday morning, Robert C. Wat- 
son, Commissioner of Patents, made 
an instructive address with reference 
to the activities of the Patent Office. 
It appears that, if Congess gives suf- 
ficient financial support to the Pat- 
ent Office, it will be able, within a 
reasonable time, to relieve itself of 
its present heavy backlog of pending 
cases. 

Sir Lionel F. Heald, M. P., former 
Attorney General of Great Britain 
and British patent lawyer, addressed 
the Section at its annual dinner on 
Tuesday night. Jo. Bailey Brown, 
Pittsburgh, ex-Chairman of the Sec- 
tion (1932-1933) introduced Charles 
H. Howson, Philadelphia, the oldest 
living ex-Chairman of the Section 
(1930-1931). At the conclusion, Pe- 
ter Donald, Master of Ceremonies 
on “Masquerade Party”, entertained 
the Section with his humorous sto- 
ries. 

On Wednesday evening, the new 
officers and Council met to discuss, 
among other matters, the rearrange- 
ment of committees and preparation 
for the next annual meeting to be 
held in Dallas, Texas. 

The Section extends its sincere 
thanks to the Philadelphia Patent 
Law Association for the reception in 
Atlantic City, the transportation to 
and from Atlantic City, the recep- 
tion preceding the Annual Dinner 
and the many other courtesies. 

The officers elected for the coming 
year are Wallace H. Martin, New 
York, Chairman; Cyril A. Soans, 
Chicago, Vice Chairman; Joseph 
Gray Jackson, Philadelphia, Secre- 
tary. John Dashiell Myers, Philadel- 
phia, will continue as Section Dele- 
gate to the House of Delegates. The 
newly elected Council Members are 
Merwin F. Ashley, Boston, and 
Harold S. Silver, Milwaukee. 


SECTION OF 
PUBLIC UTILITY LAW 


=" During the Annual Meeting at 
Philadelphia, the Public Utility Law 
Section held four well-attended meet- 
ings at the Barclay Hotel. 

Monday afternoon was devoted to 
an over-all summary of the year’s 
developments in public utility law. 
Walter E. Craig, of Phoenix, Arizona, 
discussed communications develop- 
ments, David K. Kadane, of Mineola, 
New York, presented new decisions 
on electricity, and Willard W. 
Gatchell, of Washington, D. C., re- 
viewed the new law applicable to gas 
utilities. Stanfield B. Johnson, of 
Washington, D. C., discussed trans- 
portation law changes and Oral D. 
Ozment, of Washington, D. C., pre- 
sented a discussion of aviation trans- 
portation. These views were supple- 
mented and summarized by Clarence 
H. Ross, of Chicago, Illinois, the 
Chairman of the Standing Commit- 
tee of the Section. 


Ralph M. 
BESSE 
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The Tuesday morning session was 
devoted to a thorough discussion of 
the legal aspects of atomic power. 
Paul W. McQuillen, of New York, 
served as moderator and introduced 
Harold L. Price, of Washington, 
D. C., and Arvin E. Upton, of New 
York, who discussed the many aspects 
of licensing atomic power projects. 
These papers were followed by a 
panel discussion on the legal prob- 
lems involved in the development 
of atomic power. 

Everett L. Hollis, of New York, 
discussed significant changes in the 
Atomic Energy Act of 1954. William 
A. W. Krebs, Jr., of Cambridge, 
Massachusetts, reviewed the status of 
state legislation. John H. McCarthy, 
of Lansing, Michigan, presented the 
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regulator’s point of view. Stoddard 
M. Stevens, of New York, analyzed 
the impact on manufacturers of the 
\tomic Energy Act of 1954, and 
Oscar M. Ruebhausen, also of New 
York, discussed the international as- 
pects of atomic energy. 

The Tuesday afternoon session 
was devoted to a discussion of the 
utility facilities relocation problem 
arising under the national highway 
program. Austin L. Roberts, Jr. of 
Washington, D. C., discussed the 
problems faced by utilities on reloca- 
tion of facilities, E. C. Yokley, of 


Nashville, ‘ennesee, stated the effect 
upon municipalities, and John Lans- 
dale, Jr., of Cleveland, Ohio, ana- 
lyzed the consumer’s obligation to 
pay the cost of relocating utility fa 
cilities. 

The final session of the Section 
was devoted to legal problems in the 
transportation field. The theme of 
the papers was largely directed to 
the relative places of competition 
and regulation in the fixing of rates. 
Jervis Langdon, Jr., of Washington, 
D. C., analyzed the report of the 
President’s Special Cabinet Commit- 
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tee on the subject. John S. Burch- 
more, of Chicago, discussed the 
regulation of transportation from 
the shipper’s point of view, and 
Edward A. Kaier, of Philadelphia, 
compared the regulation develop- 
ments in Great Britain and Canada 
with current American transport 
rate regulations. 

C. Oscar Berry, Chairman of tne 
Section, presided at all sessions ex- 
cept the Tuesday afternoon session, 
which was conducted by Ralph M. 
Besse, Vice Chairman of the Section. 
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Ravw LAW DICTIONARY. By 
Max Radin. New York: Oceana 
Publications. 1955. $8.00. Pages 408. 

On the occasion of the two hun- 
dredth anniversary of Samuel John- 
son’s A Dictionary of the English 
Language, a new dictionary has been 
published for the legal profession. 
It is—and will be known as—the 
Radin Law Dictionary, the result of 
the scholarly efforts of the late Max 
Radin, Professor of Law at the Uni- 
versity of California at Berkeley. 
Published posthumously, it has been 
edited by Lawrence G. Greene. 

There is no gainsaying the fact 
that Professor Radin was a giant in 
the world of legal learning. There is 
no question of the quality of the 
scholarship which has found its way 
into his dictionary. But is it a good 
dictionary? The answer is “yes’’—but 
the answer requires a note of ex- 
planation. 

And the explanation must begin 
by asking a few more questions: 
What is a legal dictionary? Is it mere- 
ly an instructional guide for the first- 
year law student or is it a practical 
tool for the legal practitioner, or 
both? Is it a series of brief notations 
to remind the lawyer of the mean- 
ings of terms forgotten or is it a com- 
pendium of legal knowledge? And 
when does a collection of definitions 
stop being a dictionary and start be- 
coming an encyclopedia? 

Price and Bitner’s monumental 


work on Effective Legal Research 
lists no fewer than 105 “British and 
American Law Dictionaries, Includ- 
ing Maxims”—and thirty-eight of the 
105 are marked with an asterisk in- 
dicating that they “are still of cur- 
rent utility”. Few of them are gen- 
eral Anglo-American law diction- 
aries of the traditional Ballentine- 
Black - Bouvier - Shumaker _ pattern 
which has guided the Radin work. 
Most of them bear such special 
titles as Dictionary of Medico-Legal 
Terms or Glossary of Casualty and 
Surety Terms and Phrases or 5000 
Criminal Definitions or Judicial In- 
terpretations of Terms and Laws of 
British India. 

The Radin Law Dictionary had 
yet to make an appearance when 
Price and Bitner published their vol- 
ume late in 1953; but had it been 
included in the commentary it would 
have borne the simple descriptive 
term of “dictionary”. The old stand- 
bys of Ballentine, Black and Shu- 
maker are classified as “dictionaries 
of the semi-encyclopedic type”, while 
Bouvier (called the greatest of 
American law dictionaries) is de- 
scribed as a “concise encyclopedia 
of the law”. 

There are 3,504 pages in the latest 
two-volume Bouvier, and 1,882 in 
the latest one-volume Black. The 
Radin Law Dictionary numbers 408 
pages, only 376 of which are devoted 
strictly to legal terms and their defi- 
nitions. Radin’s work is decidedly 
un-encyclopedic; it is definitely not 
unabridged. 


Yet, within the confines of those 
376 pages are legal terms and 
dictionary (not encyclopedia) def- 
nitions which lawyers want to have 
and which lawyers need to have—in 
a concise and readable form which 
sacrifices nothing in the way of ac- 
curacy. 

Naturally, some legal terms and 
their definitions are missing—lots of 
them. But are they missed? For com- 
parative purposes, examine the “Z” 
pages of both the Radin volume and 
the excellent Black’s Law Dictionary 
of the West Publishing Company. 
Radin limits the scope of his work 
to “zealous” (including “zealous wit- 
ness”), “zone” and “zoning laws”. 
The Black volume, while omitting 
“zone”, adds fourteen other terms. 

So there are fewer terms and defi- 
nitions in the Radin Law Dictionary. 
No question about that. But this does 
not mean that the volume is a mere 
selection from or condensation of a 
larger dictionary. 

if you are only permitted one law 
book in your luggage as you board 
the overcrowded rocket to take your 
post as legal adviser of the first earth 
colony on the moon, this volume is 
certainly not recommended as your 
number one choice. However, if you 
are seeking a handy legal compendi- 
um—an authoritative, concise, read- 
able and inexpensive desk book for 
home or office—take your own look 
at the Radin Law Dictionary. 

ALBERT P. BLAUSTEIN 
RupoLPH HEIMANSON 
New York Law School 
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® Prepared by Committee on Publications, Section of Taxation, John W. Ervin, 
Chairman; John S. Nolan, Vice Chairman. 





Loss on Sale of Securities Deductible as an Ordinary Loss 


=" A taxpayer who suffers a loss on a 
purchase and sale of securities form- 
ing part of a business transaction 
may be able to deduct the loss in 
full, rather than as a capital loss, 
although he is not a dealer in se- 
curities. The Court of Appeals for 
the Second Circuit so held in Com- 
missioner v. Bagley & Sewall Cov., 
221 F. 2d 944 (2d Cir. 1955), affg. 
20 T.C. 983. 

This particular area of the tax 
law is governed by comprehensive, 
detailed provisions of the Internal 
Revenue Code (1954 Code Section 
1221; 1939 Code Section 117 (a) 
(1)) which state that the term “cap- 
ital asset” means “property held by 
the taxpayer (whether or not con- 
nected with his trade or business)”, 
except for a specific list of classes of 
property which are not included in 
the capital asset category. Presum- 
ably then, every property item held 
by a taxpayer is a capital asset which 
produces capital gain or loss on sale, 
unless the item falls within one of 
the specific classes excluded by the 
statute. On the face of it, there is 
no statutory class of non-capital as- 
sets into which securities could fall 
if held by a taxpayer other than a 
dealer. And yet some taxpayers have 
under certain circumstances per- 
suaded the courts to allow them a 
full deduction for the loss on sale 
of securities! 

In the latest of such cases, Bagley 
& Sewall Co., supra, the taxpayer 
corporation had entered into a con- 
tract for manufacture and delivery 
of certain machines. As security to 
guarantee performance, the contract 
required the taxpayer to deposit 
$800,000 of U.S. bonds in escrow 
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with a bank. Taxpayer borrowed 
money, bought the bonds, per- 
formed its contract and sold the 
bonds at a loss shortly after they 
were released from escrow. The tax- 
payer corporation had no capital 
gains during the taxable year. Since 
capital losses of corporations are de- 
ductible only against capital gains, 
the loss on the bonds was a com- 
plete tax waste unless it could be 
taken as an ordinary rather than a 
capital loss. Taxpayer took an 
ordinary loss deduction which 
the Commissioner disallowed. In 
the Tax Court the Commissioner 
claimed that the bonds could only 
be capital assets resulting in capital 
loss. The Tax Court described the 
taxpayer's argument in these words 
“. .. the bonds in question were not 
bought as an investment but merely 
as an incident required and neces- 
sary in the performance of a con- 
tract carried out in the regular 
course of its business, and to be sold 
as soon as their use in performance 
of the contract was at an end... 
the bonds when released from es- 
crow were, from that time until their 
sale a few days later, being held not 
as investments but for sale as an or- 
dinary incident in the carrying on 
of its regular business, and, as such, 
not coming within the definition of 
capital assets.” 

The Tax Court narrowed the is- 
sue down to whether this situation 
was controlled by Exposition Sou- 
venir Corporation v. Commissioner, 
163 F. 2d 283 (2d Cir. 1947), or by 
Western Wine and Liquor Co., 18 
T. C. 1090 (1952). The purchase 
and sale of securities was held to re- 
sult in a capital loss in the former 


case, but it was held to produce an 
ordinary loss in the latter. 

In Exposition Souvenir Corpora- 
tion, the taxpayer wanted a conces- 
sion for selling souvenirs at the 1939 
New York World’s Fair. The non- 
profit corporation which operated 
the Fair required as a condition 
precedent to an application that the 
applicants for a concession must ac- 
quire bonds of the Fair corporation 
and the grant of a concession might 
depend on the amount of bonds 
held by the applicant. Taxpayer 
bought the bonds, obtained its con- 
cession and sold the bonds at a loss 
some months after the Fair closed. 
It was held that taxpayer “had made 
an investment” in the Fair bonds, 
that the bonds were capital assets 
and that the sale resulted in a cap- 
ital loss. 

In Western Wine & Liquor Co., 
taxpayer was in the business of buy- 
ing and selling liquor. A_ dis- 
tilling corporation announced that 
it would sell its inventory of whisky 
at cost to its stockholders. Although 
taxpayer “had no desire or purpos* 
to make an investment” in the dis- 
uilling corporation’s stock, it bough' 
a block of stock “‘solely for the pw - 
pose of obtaining the agreed allot- 
ment of liquor”. Upon receiving the 
liquor it immediately sold the stock 
at a loss. The Tax Court held “that 
there was no intent on the part of 
the taxpayer to make an investment 
in the stock”. The purchase and sale 
was merely incidental to its regu- 
larly carried on business of buying 
whisky for resale. The loss from the 
stock was therefore “an item to be 
reflected in the cost of goods sold, 
and .. . the stock must be consid 
ered as held by the taxpayer for sale 
in the regular course of its business 
of buying and selling liquor.” 

The Tax Court concluded that 
the Bagley & Sewall Co. situation 
was closer to the Western Wine & 
Liquor Co. than to Exposition Sou- 
venir Corporation. No investment 
in bonds was intended by the tax- 
payer. The purchase and sale of the 
bonds was merely an incident to car- 
rying on taxpayer's regular business 
of manufacturing and selling paper- 
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making machinery. The bonds were 
held for sale in the ordinary course 
of the taxpayer’s business and the 
loss on sale was an ordinary expense. 
This result has a definite appeal 
because it may be viewed as cutting 
through the form and reaching the 
real substance of the transaction. 
However, the court glossed over im- 
portant questions of Statutory con- 
struction which justify further com- 
ment. The repeated reference in 
these decisions to the question 
whether the taxpayer intended to 
buy the securities as an investment 
is an interesting development. Ac- 
tually, there isn’t a single mention 
of the word “investment” in the 
definition of capital and non-capital 
assets as contained in the Code sec- 
tion. Therefore, to the extent that 
the courts are adding to the defini- 
tion of “capital asset” a requirement 
that the asset be acquired as an in- 
vestment, there may be a judicial 
modification of the statute. On the 
other hand, the courts may possibly 
have used the word in a loose short- 
hand sense to include all assets 
which do not fall within any of the 
specified classes of assets excluded 
from the category of capital assets. 
However, as a legal matter it can 
be reasonably argued that securities 
are capital assets, without any ref- 
erence to investment intentions, un- 
less they fall into one of the speci- 
fied non-capital asset categories. 
The “investment” approach to de- 
termining what is a capital asset is 
also difficult to apply because it is 
so much a matter of degree. Thus, 
in the Bagley & Sewall Co. decision, 
the Tax Court had this to say about 
the taxpayer in Exposition Souvenir 
Corporation. His “. . . primary mo- 
tive ... in making his investment 
in the debentures was to secure a li- 
cense for a concession, but the mak- 
ing of an investment was required of 
him, and the debentures necessarily 
were held as investments and sold as 
such.” On the basis of the court's 
own recognition of the taxpayer's 
primary motive, it is somewhat difh- 
cult to see that the taxpayers in Ex- 
position Souvenir Corporation and 
Western Wine & Liquor Co. were as 





far apart as the Tax Court found 
them to be. 

One other element in the Tax 
Court’s Bagley & Sewall Co. decision 
is worth considering. It concluded 
by stating that the absence of an in- 
tention by taxpayer to hold the 
bonds after they served their busi- 
néss purpose “requires the holding 
similar to that made by us in Western 
Wine & Liquor Co. that the 
sale of the bonds was of assets held 
for sale in the ordinary course of pe- 
titioner’s business. . . .” The conclu- 
sion in Western Wine & Liquor Co., 
supra, actually read as follows “. . . 
it was property held primarily for 
sale to customers in the ordinary 
course of business and was not a 
capital asset.” If the Tax Court was 
in fact following the holding of 
Western Wine & Liquor Co., it ap- 
parently classified the bonds in one 
of the specific categories of non-cap- 
ital assets listed in the statute, but 
the court omitted several very criti- 
cal words of the definition in the 
Bagley & Sewall Co. decision. 

The particular statutory category 
of non-capital assets clearly referred 
to by the court in Western Wine & 
Liquor Co. and apparently intended 
in Bagley & Sewall Co. is that of 
property held by the taxpayer pri- 
marily for sale to customers in the 
ordinary course of his trade or busi- 
ness. Yet it is difficult to see how the 
sale of securities in either of these 
cases was made to customers in the 
ordinary course of business. Even 
more difficult to visualize is how the 
securities were held “primarily for 
sale to customers”. In neither of 
these cases did the taxpayer buy 
securities primarily to sell them to 
customers. The fact that they would 
be sold immediately after their use 
in the business was finished doesn’t 
make them held primarily for sale 
to customers. The Commissioner has 
failed with a similar argument in 
the situation where a taxpayer sells 
depreciable business property under 
a regular replacement policy. The 
government theory was that if the 
depreciable business property was to 
be regularly sold and replaced, it 
was held primarily for sale to cus- 
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tomers when sold. Therefore any 
profit on sale would be ordinary in- 
come rather than capital gain. But 
the courts held that the depre- 
ciable property used in the busi- 
ness couldn't be classified as held 
primarily for sale to customers mere- 
ly because the taxpayer knew that 
the property was ultimately to be 
sold and replaced (A. Benetti Nov- 
elty Co., Inc., 13 T.C. 1072 (1949); 
McWilliams v. Godwin, D. C. Ark., 
May 25, 1954) and the Commissioner 
has apparently given up the idea as 
well. (Rev. Rul. 54-229, 1954-1 Cum. 
Bull. 124 modifying Rev. Rul. 108, 
1953-1 Cum. Bull. 185). 

It seems sounder to conclude that 
in these cases the securities were 
held at least more for internal busi- 
ness purposes than for sale to cus- 
tomers. If so, the statutory excep- 
tion from the definition of capital 
asset chosen by the Tax Court does 
not support the decision. 

The Bagley & Sewall Co. case was 
appealed to the Court of Appeals 
for the Second Circuit which up- 
held the Tax Court by a two-to-one 
decision. However, the Second Cir- 
cuit based its decision on a differ- 
ent ground; it held that the loss on 
sale of the bonds was deductible un- 
der 1939 Code Section 23 (a)(1) 
(A) as an ordinary and necessary 
business expense without consider- 
ation of 1939 Code Section 117. It 
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upheld the taxpayer's contention 
that the entire transaction was to be 
considered as part of a contractual 
business undertaking; that the con- 
tract may not be “atomized” to per- 
mit the bond transaction to be con- 
sidered separately under Section 117. 

The dissenting opinion takes the 
position that Section 23 is subordi- 
nate to Section 117 because it has a 
subsection, 23 (g) (1), which specifi- 
cally limits capital losses in accord- 
ance with Section 117. Furthermore, 
Section 117 contains a detailed list of 
the specific non-capital asset cate- 


The President's Page 


(Continued from page 883) 

so much more concerned about their 
self-improvement and the meeting 
of their social responsibilities that 
the percentages of their participa- 
tion in the national organizations 
are three times as great as that of 
the lawyers—particularly when it ap- 
pears that the annual dues paid by 
lawyers are modest in comparison 
with dues paid by members of other 
professions? 

Our profession can never do its 
best work until we fully realize that 
continuing legal education and self- 
improvement are a constant process 
for all lawyers and that membership 
in the American Bar Association as 
well as in state and local associations 
is an absolute necessity for those who 
expect to keep abreast, serve their 
clients efficiently and meet their pub- 
lic obligations. 

A special objective of the Ameri- 
can Bar Association this year will be 
the bringing of a majority of the 
lawyers of this country—at least 51 
per cent of 241,000—into the nation- 
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gories. If it had been intended to 
make further exceptions to capital 
assets because of ordinary and neces- 
sary business expenses under Section 
23 (a)(1)(A), a reference to that 
effect could presumably have been 
added to the existing list under Sec- 
tion 117. 

In any event, whether the prob- 
lem is approached as one of falling 
into a category of non-capital assets 
under Section 117 or of disregarding 
Section 117 in favor of Section 23 
(a) (1) (A), the Bagley & Sewall Co. 
and Western Wine & Liquor Co. 


al body. The first act of the new 
Board of Governors, after the An- 
nual Meeting in Philadelphia, was 
streamlining of new-membership 
processing so that any reputable law- 
yer now may be admitted to mem- 
bership within a few days after he 
files written application duly en- 
dorsed by an existing member. 
There is no place for snobbishness in 
the national organization of the legal 
profession. We cannot say that a li- 
censed lawyer whom the state holds 
out to the public as trustworthy is 
not good enough to associate with us 
in our efforts to improve the Bar and 
the administration of justice. Until 
we have a majority in our organiza- 
tion we cannot with good grace set 
the standards for the profession. All 
lawyers must be brought into mem- 
bership, accept our Code of Ethics, 
give of their hearts and minds and 
energies, and receive the manifold 
advantages which the Association 
has to offer. 

In this enterprise I know we have 
the support of lawyers everywhere. 
And let us not overlook the impor- 


substantial 


cases may invite a 
amount of litigation in the area of 
capital gain or loss. Furthermore, 
these decisions which favored the 
taxpayers may rebound against other 
taxpayers who sell securities at a 
profit. While they might normally 
expect to report capital gain on 
such a sale, the Commissioner may 
use these cases to support a posi- 
tion that the profit is ordinary in- 
come. 
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tance of maintaining in full vigor 
our state and local associations 
which are rooted in local sentiment 
and to some of which are attached 
the most precious traditions of serv- 
ice and fellowship. We cannot ac- 
complish what we seek without the 
strengthening influence of intimate 
personal relationships at state and 
local levels. 

The prompt attainment of majori- 
ty membership will give us the con- 
stituency, the moral authority and 
the funds needed to enlarge and im- 
prove the leadership, the facilities 
and the tools which our members 
have a right to expect from us. We 
are a proud profession of great tra- 
ditions and unlimited resources. We 
shall not yield our professional in- 
dependence to financial angels or 
other lay interests in exchange for 
necessary funds which we ourselves 
should be proud to supply. We will 
proceed on our own strength to do 
our own work. 

Lawyers in all states will be hear- 
ing from us soon. 

Let’s get going. 
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= The opportunity to create virtually a complete legal system by legislative draft- 
ing is a challenging one. In the following article Mr. Joseph Laufer, a member 
of the District of Columbia Bar and a graduate of Duke University Law 
School, describes how Harvard Law School and the Government of Israel are 
co-operating in such a project. Mr. Laufer studied law for four years in Ger- 
many and spent another four years in Palestine. 





Co-operation Between Harvard and Israel in the Field 
of Legislative Drafting 


by Joseph Laufer, Director, Harvard Law School— 
Israel Co-operative Research for Israel’s Legal Development 


* The opportunities held out by 
“applied” research in comparative 
legislation are being explored with- 
in the framework of Harvard Law 
School's broad program of Interna- 
tional Legal Studies. The “Harvard 
Law School—Israel Co-operative Re- 
search for Israel's Legal Develop- 
meat” serves a two-fold purpose: 
(1) to provide Israel’s Ministry of 
Justice with legislative research and 
reference services and (2) to stimu- 
late the study of comparative law 
by focusing attention on concrete 
legislative problems of general sig- 
nificance. What follows is a_ brief 
summary of the background and op- 
eration of this recent venture in in- 
ternational intellectual co-operation. 


1. The Background 


Israel has inherited a legal system 
which is both complex and inade- 
quate. It can be described here in 
oversimplified terms only.' Israeli 
law today consists of two distinct 
elements, the first secular, the sec- 
ond religious. The secular law, gen- 
erally applicable, reflects Palestine’s 
checkered political history. Over a 
substratum of Mohammedan law 
lies a layer of “codes”, dealing main- 
ly with commercial law, real prop- 
erty, criminal and civil procedure; 
these enactments of the Ottoman 
Empire, which date from the latter 


bine European, mainly French and 
German influences, with Moham- 
medan tradition. Only the Land 
Code and the Mejelleh, a restate- 
ment of Mohammedan private law, 
may be said to have survived in more 
than form. After the Ottoman Em- 
pire had crumbled in World War I, 
England, first as military, then as 
civil occupant (1917-1922), and fi 
nally as mandatory power (1922 
1948) wielded control over Pales- 
tine. This period also marks the 
reign of the common law in Pales- 
tine. Over the years, the British 
High Commissioner, notably in the 
fields of public, commercial and 
criminal law, enacted ordinances 
which were often slightly changed 
copies of English or colonial models 
while the secular courts, followed, 
pursuant to an express directive in 
the Palestine Order-in-Council of 
1922? (the mandate’s constitutional 
“charter”’), “the substance of the 
common law, and the doctrines of 
equity in force in England” when- 
ever the local law failed to provide 
them with a rule of decision. The 
rules governing civil and criminal 
procedure and the admission of evi- 
dence in these courts, which were 
largely British-staffed, also followed 
substantially those in force in Eng- 
land. The contemporary phase of 
Israeli law began with the estab- 


part of the last century, oddly com-lishment of the state in 1948. Much 


of the legislation enacted by the Par- 
liament (Knesset) since then is de- 
voted to bringing pre-existing man- 
datory statutes up-to-date, particular- 
ly in the fields of taxation and eco- 
nomic controls. But a few impor- 
tant enactments signal the emer- 
gence of a new legal order: compre- 
hensive social welfare legislation, a 
statute establishing the equality of 
women, another guaranteeing the 
independence of the judiciary, a 
third one abolishing the death pen- 
alty deserve special mention. This 
enumeration does not include a con- 
stitution. Israel, mainly to avoid in- 
ternal strife over religious issues at 
a time of continuing external strain, 
has delayed the adoption of a con- 
stitutional document but, in the 
meantime, has defined the funda- 
mental rules for her government by 
ordinary statutes. 

The second element of Israel's law 
is determined, in a particular case, 
by reference to one of nine different 
bodies of religious laws: the law gov- 
erning an Israeli’s “personal status” 
—mainly marriage, divorce, guardi- 
anship, succession—is determined by 
his religious affiliation, Jewish, Mos- 
lem, Christian, etc. In the case of a 
non-citizen, the law of his nationality 
governs these matters. Four of nine 
recognized religious communities 
have their own courts whose jurisdic- 
tion, (exclusive for marriage, divorce 
and alimony) is substantially co- 
extensive with personal status mat- 
ters. 

The case for reform does not 
merely rest on the multifariousness 
of these sources of law and the ob- 
scurities and conflicts which becloud 
them. Despite some modernization 
of Israel's secular law during the 
mandatory era, much of it, notably 
its private law, has remained the 
law of a static, agricultural society, 
unsuited to the values, mores and 





1. For Israel's legal development until 1954, 
see Rackman, Isragt’s EmMerGiInc CONSTITUTION 
(Columbia University Press, 1955) 

2. 1 LeerstaTion or Parestine, 1918-1925, 12- 
13 (Bentwich ed., 1926). English common law 
and equity were to be applied only if Pales- 
tine’s circumstances permitted it and with 
such qualification as local conditions required, 
ibid. This rule is still in effect, see Law And 
Administration Ordinance, No. 1 of 5708-1948, 
$11, 1 Laws or Israet 9 (Authorized transl.) 
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aspirations of most of her citizens. 
It is hardly surprising, therefore, 
that the leaders of the new state, 
from the outset, were determined 
to create a new legal order which 
would draw on the humanitarian 
precepts of Hebrew law and at the 
same time be responsive to the needs 
of a young society which is bent on 
developing its human, economic and 
cultural resources by democratic 
processes, in the best tradition of 
the West. The difficulties of this am- 
bitious task are great. The resources 
of a state with little more than 1.7 
million residents who since its es- 
tablishment have been living half in 
peace, half in war, are severely lim- 
ited. The government’s legal service 
is small, poorly paid and constantly 
tempted to seek higher rewards in 
private practice. Perhaps the gravest 
problem, however, is presented by 
the inescapable need to define the 
proper spheres of secular and reli- 
gious law. The trend toward greater 
secularization and thus unification 
of the law, noticeable somewhat al- 
ready under the mandatory regime, is 
firmly resisted by a minority, who 
seek broader sway for the rule of 
religious law. Less serious but still 
troublesome is the problem of the 
choice of a legal system. The strong 
impact of the common law which 
characterized the mandatory regime 
has led many lawyers to lean toward 
piecemeal statutory reform in the 
Anglo-American fashion—to which 
they have become accustomed. Oth- 
ers, steeped in the civil law of their 
countries of origin, believe that com- 
prehensive codes are the proper an- 
swer. Professional opinion is similar- 
ly divided over the substance of the 
new legislation. Should Israel look 
toward the Anglo-American or the 
Continental spheres for guidance in 
shaping its legal concepts and meth- 
ods of adjudication? 

From the outset, the ranking offi- 
ciatls of the Israeli Ministry of Jus- 
tice have taken their stand in this 
controversy. They have advocated 
the successive enactment of statutes 
which deal with all aspects of a par- 
ticular field. These, they hope, will 
eventually be combined into com- 
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prehensive codes. As to substance, 
they prefer widening the sphere of 
general law at the expense of the 
several religious laws where these, 
in the view of the majority of Is- 
rael’s citizens, fail to make adequate 
allowance for contemporary mores 
or values. Beyond that, however, 
they have consistently refused to 
adopt a doctrinaire attitude, either 
for or against a continental or An- 
glo-American legal pattern. While 
recognizing that the strong common 
law traditions established during 
Palestine’s mandatory era are likely 
to assert themselves at every occa- 
sion, they are anxious, with an im- 
pressive openmindedness, in draft- 
ing Israel’s new legal order, to avail 
themselves of the most advanced 
thought and best experience where- 
ever it may be found. 

Co-operation with the Ministry in 
this enlightened atmosphere seemed 
to offer to the Harvard Law School 
within the framework of its Program 
of International Legal Studies, a 
challenging opportunity to advance 
the science of comparative law by 
bringing it to bear on concrete prob- 
lems. Thus a meeting of the minds 
between the parties was made pos- 
sible; following the solution of ini- 
tial financial and technical prob- 
lems, the Harvard-Israel Research be- 
gan its work early in 1952. 


2. The Operation of the Pro- 
gram 


To staff the program, Harvard has 
appointed two American research 
associates to serve full-time. They 
are assisted by a part-time consult- 
ant. In addition, the Ministry of Jus- 
tice assigns one or two Israeli legal 
officials or judges for six-month pe- 
riods to Harvard. While participat- 
ing in the actual research, the Is- 
raeli lawyers also interpret for their 
American colleagues the local back- 
ground of the problems studied. At 
the same time, they observe our 
teaching methods and _ familiarize 
themselves with American law and 
legal institutions. Whenever possible 
the staff consults with members of 
the Law School faculty who are es- 
pecially interested in the subject 








matter under consideration. The 
program does not, however, operate 
as an exclusive Harvard activity. 
From the outset the Law School has 
drawn on outstanding scholars in 
other universities who were particu- 
larly qualified to help. Moreover, 
conferences of interested practition- 
ers, jurists and law professors are 
arranged from time to time in which 
Israeli draft bills and the research 
done in connection with them 
are evaluated. Liaison is further 
strengthened by occasional visits of 
ranking Ministry officials at Harvard 
and my own annual visits to Jerusa- 
lem for discussions and planning. 

Generally the Ministry's requests 
for co-operation fall into three dis- 
tinct categories. The first consists of 
limited inquiries on a variety of sub- 
jects ranging from public health leg- 
islation to statutes establishing free 
zones for shipping. These can usual- 
ly be answered after a brief search 
in Harvard’s unequalled domestic 
and foreign law library. If necessary, 
pertinent texts, articles or statutory 
or bibliographical references are 
summarized, photostated or trans- 
lated. The next group of inquiries 
is occasioned by the desire of the 
Israeli draftsmen to ascertain the 
present state of the law in a particu- 
lar field before their drafting work 
is begun. Thus, e.g., in preparing a 
reform of the present Criminal Code 
Ordinance of 1936 (essentially a re- 
statement of the common law) sur- 
veys of current doctrines of criminal 
responsibility, complicity and ex- 
cuses, in the important civil law and 
common law jurisdictions had to be 
made. 

The most satisfying co-operation, 
however, has developed in connec- 
tion with bills which the Israeli 
draftsmen have submitted to us in 
draft form complete with legislative 
materials and comments. These bills, 
invariably of high quality, afford to 
the Harvard staff and the outside 
experts the most stimulating oppor 
tunities for comment on concrete 
problems. Upon receipt of a draft 
bill, usually a member of the staff 
will prepare an initial memorandum 
discussing its merits, section by sec- 
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tion. The memorandum is distrib- 
uted, together with the Bill, among 
the staff which, in almost daily ses- 
sions, discusses both the draft and 
the associate’s memorandum. Follow- 
ing these discussions, additional re- 
search may be undertaken. The fi- 
nal memorandum usually contains, 
in addition to comments on each 
section, alternative draft suggestions 
wherever appropriate. This memo- 
randum is submitted to the Minis- 
try which then proceeds to revise its 
original draft in the light of the 
comments received from Harvard 
and other critics. Following estab- 
lished procedure, the final bill is sub- 
mitted by the Minister of Justice to 
the Cabinet for its approval. The 
Cabinet assigns the draft for detailed 
review to a subcommittee which, as- 
sisted by counsel from the several 
Ministries concerned, seeks to iron 
out existing differences of opinion. 
Not until the full Cabinet has 
agreed to it is the Bill ready for 
presentation to the Parliament 
(Knesset). 

To date, three major draft bills 
have been sent to Harvard. The first 
of these, a comprehensive probate 
code, is now ready for Cabinet ac- 
tion. The bill, which has been wide- 
ly acclaimed here, is an interesting 
blend of continental and common 
law notions, modified under the in- 
fluence of Hebrew tradition. It has 
run into opposition mainly because 
it vests exclusive jurisdiction over 
all probate matters in the secular 
courts. Many of our suggestions are 
embodied in the final version. The 
second major bill was drafted under 
the acknowledged influence of the 
American Law _ Institute’s Model 
Code of Evidence. The absence of 
jury trials in Israel made the drafts- 
men particularly receptive to the in- 
novations of the Model Code. Fol- 
lowing extensive Harvard comments 


the Ministry decided to revise its bill 
further but has succeeded, in the 
meantime, in having the Knesset en 
act some of its salient features into 
law. A final bill dealing with domes- 
tic relations is scheduled for publi- 
cation both in Hebrew and in Har- 
vard’s English translation for this 
fall, following the precedent set by 
similar previous publications of the 
Succession and Evidence Bills. The 
draft is currently being studied at 
Harvard. As soon as a final transla- 
tion is ready, experts in the field of 
comparative law of domestic rela- 
tions will be invited to contribute 
their comments. During the coming 
year, a bill embodying the general 
part of Israel’s planned criminal 
code will be completed. Another 
item on the legislative planning 
boards is a new corporation bill, the 
first draft of which is now being 
prepared. A comprehensive code of 
property law, and a draft bill of obli- 
gations will follow. 

To make the results of the Min- 
istry’s work and of our own studies 
generally accessible, we hope to con- 
tinue and intensify the program of 
publications recently started. The 
texts and official comments of the 
Succession Bill of 1953, the Revised 
Succession and the Evidence Bills of 
1953 totalling over 300 pages have 
been made available to members of 
the legal profession all over the 
world. One of the Israeli associates, 
a district attorney, recently pub- 
lished in the Harvard Law Review 
a study of American precedents in 
the Supreme Court of Israel; an arti- 
cle on flexible restraints on testamen- 
tary freedom—a salient feature of the 
Succession Bill—will shortly appear 
in the Harvard Law Review. Other 
articles in the field of domestic rela- 
tions and criminal law are scheduled 
to appear in the spring of 1956. Fur- 
ther translations of Ministry bills, 
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official comments and reports will be 
released from time to time. 

As yet, none of the major bills 
developed by the Ministry on which 
Harvard has collaborated has so far 
been enacted. This delay, however, 
should not be surprising to those fa- 
miliar with legislative problems in 
this country. The impending legis- 
lative struggles over the bills win 
doubtless be bitter but there is good 
reason to hope that the versions 
eventually enacted will embody 
many of the suggestions contributed 
by American scholars. 

In any event, the delay in no way 
impairs the importance of the studies 
undertaken here. Because of their in- 
tensely practical perspective they are, 
above all, concerned with “living 
law” which is being systematically 
examined on a comparative basis. In 
the process, less attention is being 
paid to the differences in concepts, 
theories, terminology and general 
principles than to underlying poli- 
cies and techniques and the experi- 
ences gained in applying them. 
As a result, the over-emphasized 
fundamental distinctions between 
the common law and other sys- 
tems seem less impressive than the 
similarities of the problems faced to- 
day by legislatures everywhere. The 
lesson would seem obvious. Compar- 
ative legislative research on the wid- 
est possible scale has ceased to be a 
merely academic concern. It stands 
ready to inform our domestic drafts- 
men of the insights, techniques, suc- 
cesses and failures of their colleagues 

-in the common law areas and be- 
yond, in coping with issues substan- 
tially similar to those confronting us. 
Can it be doubted that our own 
legislative performance will benefit 
from such a widening of intellectual 
horizons? It is one of the ambitions 
of this program at the Harvard Law 
School to contribute its share to this 
development. 
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®" During the 1955 session of the Leg- 
islature, the New York State T¢m- 
porary Commission on the Courts, 
of which Harrison Tweed is the 
Chairman, made an _ encouraging 
start on its comprehensive program 
for the improvement of the admin- 
istration of justice. The Commis- 
sion’s most important accomplish- 
ment was the passage of a bill to 
set up a state-wide Judicial Confer- 
ence to administer the courts of the 
State. The Conference is composed 
of the Chief Judge of the Court of 
Appeals, as Chairman; and the Pre- 
siding Justice of each of the four 
Appellate Divisions of the Supreme 
Court, as well as one trial justice 
from each of the four Departments— 
a total of nine judges. This body 
will comprise the policy-making 
group, and it will be assisted by a 
state administrator and staff. The 
Conference has announced the des- 
ignation of former Supreme Court 
Justice John B. Johnston as the new 
State Administrator. 

In each of the four Departments, 
in addition, there will be a Depart- 
mental Committee consisting of the 
Presiding Justice in that Depart- 
ment, as Chairman, the Supreme 
Court Justice serving on the Judi- 
cial Conference, one other Supreme 
Court Justice from each District in 
the Department, and Judges from 
other courts and members of the 
Bar, Serving these Committees in 
each Department will be a Deputy 
Administrator. 

The Conference and the Depart- 
mental Committees will work to co 
ordinate court organization, juris- 
diction, procedures, rules, adminis- 
trative, clerical, fiscal and personnel 
practices and collect statistics and 
find means for reducing court con 
gestion. 

The Assembly passed this meas 
ure by a vote of 135 to twelve and 
the Senate passed it by a vote of 53 
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to three. With the Governor's signa- 
ture, it became law on April 29. 

The second area on which the 
Commission made recommendations 
was that of calendar congestion. 

Five of the twelve proposals dealt 
with immediate steps to combat this 
congestion. 

The first of these was a bill which 
would allow plaintiffs to transfer 
their cases to lower courts without 
obtaining the written consent of the 
defendant, as has been required up 
to now. This would be done, of 
course, only in those cases in which 
the defendant would lose none ol 
his rights as a result of the action. 
This was passed by both houses of 
the legislature and signed by the 
Governor. 

The second bill, which was enact- 
ed into law, would allow attorneys 
to establish liens on cases by filing 
a notice of claim on the party 
against whom the claim is being 
made, rather than by instituting suit. 

The third bill in this area called 
for an increase of twenty-one in the 
number of Supreme Court Justices 
in the state, with the additional ju- 
dicial manpower being allocated to 
those areas needing it most to attack 
calendar congestion. The bill, how- 
ever, was not reported out of com- 
mittee. 

In the same category—not report- 
ed out of committee—was a bill to 
establish a formula for more uni- 
form travel allowances for Supreme 
Court Justices. 

The fifth proposal would have 
amended two sections of the Work- 
men’s Compensation Law (two bills 
were required here, although they 
were, in effect, aimed at one objec- 
tive) in order to provide for easier 
and more equitable settlements ol 
cases brought against “third parties” 
—persons other than employees—in 
volved in proceedings under this 
vetoed these 


law. The Governor 


bills. 

The remainder of the Commis 
sion’s legislative program consisted 
of six bills involving youthful 
offenders. 

The Commission recognized, very 
early in its existence, that the prob- 
lem of the rising rate of youthful 
offenses is one of the gravest facing 
the state today, and that the court 
system, as it related to this disturb- 
ing phenomenon, needed to be bet- 
ter organized to meet it. 

After many months of study of 
the problem the Commission issued 
a proposal for the creation of 
“Youth Courts” as part of the exist- 
ing county court system, to special- 
ize in swift and uniform handling of 
cases involving offenses by those be- 
tween the ages of 16 and 21. The 
Commission also realized, at the same 
time, that any such court would 
have to have better tools with which 
to work, in the way of improved 
probation services and institutional 
facilities, than are presently avail- 
able. Embodied in the legislative 
program were recommendations for 
the improvement and expansion of 
auxiliary services to the courts. 

In January, the Commission spon- 
sored two bills to establish the 
“Youth Court”. One of these would 
actually create the new court. The 
other provided for amendments to 
existing laws which would have to 
before the “Youth 
instituted. The 
Commission did not press for pas- 


be changed 
Court” could be 
sage of this legislation, feeling that 
its value, at this time, is for legisla- 
tive study rather than an immediate 
enactment. Neither of these bills was 
reported out of Committee. Howev- 
er, they served to focus legislative 
attention upon the proposal and 
should inspire thoughtful considera 
tion of it for the future. 

The four remaining bills of the 
youthful offender series, however. 
were passed and were approved hw 
the Governor on April 11 

Ihese new laws provide for 

|. A pilot project expanding the 
State probation services with an ap 
propriation of $110,000; 

9. A pilot project for the estab- 
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lishment of work camps for minor 
offenders, with an appropriation ol 
$135,000; 

3. A third pilot project, establish 
ing foster homes and hostels for mi- 
nor offenders, with an appropria 
tion of $50,000; and 

4. The establishment of a Division 
of Youth in the State Department of 
Correction, with an appropriation of 
$12,000. 

This completes the summary of 
the Commission's legislative pro- 
gram for 1955. The Governor and 
the Legislature, by appropriating 
for the continuation of the Commis- 
sion for the customary one-year pe 
riod, have made possible the pur- 
suit of other projects for court im- 
provement. 

The most’ important — project 
which the Commission expects to 
deal with during the coming year is 
that of recommending ways in 
which the State can make a mod- 
ern organization out of what the 
Commission called, in its annual re 
port for 1955, “the complex and ar 
chaic melange of courts and types of 
courts” which exist today in New 
York. 

To approach this task a Subcom- 
mittee on Modernization and Sim 
plification of the court structure, 
headed by Louis M. Loeb, plans to 
submit a proposal which has been 
considered by interested groups dur- 
ing the summer, with public hear- 
ings scheduled for later in the year. 
On the basis of views presented at 
those hearings and meetings, the 
Commission should be able to make 
recommendations on this matter to 
the 1956 Legislature. 

The Commission plans to get un- 
derway, during the coming year, a 
project for the simplification and ren- 
ovation of New York's complicated 
court practices and procedures, us- 
ing the voluntary services of a group 
olf experts in this field. 

Also before the Commission are 
considerations of legal costs, ques- 
tions pertaining to the jury system 
and the matter of recommendations 
on the question of contributory ver- 
sus comparative negligence in per- 
sonal injury cases. 


The members of The Temporary 
Commission, in addition to Mr. 
I'weed, are Louis M. Loeb, of 
Mount Kisco, Vice Chairman; As- 
semblyman Leonard Farbstein, New 
York; Senator Louis L. Friedman, 
Brooklyn; Murray I. Gurfein, New 
York; Senator John H. Hughes, Syr- 
acuse; Assemblyman Justin C. Mor- 
gan, Buffalo; James M. Nicely, New 
York; Lewis C. Ryan, Syracuse; and 
Whitney North Seymour, New York. 
James O. Moore, Jr., Buffalo, was a 
member of the Commission prior to 
accepting appointment as state So 
licitor General earlier this year. 


en 


® The unsung working girl had an 
unexpected champion in Arch M. 
Cantrall, former President of the 
West Virginia Bar Association and 
one of the opening day speakers at 
the 60th annual convention of the 
Pennsylvania Bar Association, held 
in Bedford in June. 

Mr. Cantrall’s topic was law-oflice 
efficiency, and the gist of his advice 
to his fellow lawyers was this: 

“You cannot afford to do yourself 
anything that you can hire a girl to 
do for you. That extends to book- 
keeping, indexing files, keeping time 
records, buying office supplies, and 
a lot of other things. 

“Even an eighteen-year-old high 
school graduate,” he added, “will do 
a better job than you can of keep- 
ing your books and your time rec- 
ords. She can concentrate on that 
work, while part of your attention is 
always worrying about that problem 
you have to solve for your best cli- 
ent.” 

In the address, prepared for a 
luncheon meeting of the Conference 
of Local Bar Association Officers, be- 
ing held in conjunction with the 
Pennsylvania Bar Association con- 
vention, Mr. Cantrall emphasized 
that a lawyer’s working hours are his 
capital and that an efficient law ol 
fice system helps him to make che 
most of that capital. 

“Each of you has so many more 
years in which to practice law,” he 
said. “Every day, every hour, you 
have that much less capital. That is 
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not a pleasant thought, but you 
can't get away from it. So you might 
as well face it, and see what you 
can do about it.” 

Mr. Cantrall discussed the me- 
chanics of a system used by his own 
law firm in Clarksburg, West Vi:- 
ginia, including the types of forms 
used in setting up file and card in- 
dexes, in recording time, handling 
receipts and doing the bookkeeping. 





Joseph 
SCHNEIDER 





® The 44th annual meeting of the 
Massachusetts Bar Association was 
held on June 25 at Swampscott, as 
a part of the I4th Annual Massa- 
chusetts Lawyers’ Institute. Presi- 
dent Robert W. Bodfish, of Long- 
meadow, presided. 

At the sessions of the Institute and 
the annual dinner, there was a prac- 
tical report on recent statutes and 
decisions which was followed by an 
open session at which members of 
the Bar and judges had an opportu- 
nity for free discussion and to make 
suggestions for consideration by the 
special commission appointed by the 
Governor to survey the judicial sys- 
tem of the Commonwealth, in the 
presence of members of the Com- 
mission. There was also a discussion 
of representation by counsel of in 
digent defendants in criminal cases 
by Wilbur Hollingsworth, Chiel 
Counsel of the Voluntary Defend- 
ers, Thomas R. Robinson, Public 
Defender of New Haven County, 
Connecticut, and Judge Richard 
Hartshorne, of the Federal District 
Court of New Jersey. 

Governor Christian A. Herter and 
Chief Justice Stanley E. Qua of the 
Supreme Judicial Court of Massa- 
chusetts were the «speakers at the 
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Annual Dinner. 

The following offficers were elect- 
ed: President, Joseph Schneider, ol 
Brookline; Vice Presidents—Ray- 
mond F. Barrett, Quincy; Charles S. 
Bolster, Cambridge; Walter J. Don- 
ovan, Adams; Livingston Hall, Con- 
cord; Thomas M. A. Higgins, Low- 
ell; and Roger B. Tyler, Brookline; 
Treasurer, Gerald P. Walsh, New 
Rediord; Secretary, Frank W. Grin- 
neil, Boston; Assistant Secretary, 
William B. Sleigh, Jr., Marblehead. 


® In August the University of Cali- 
fornia School of Law through the 
facilities of University Extension 
offered a statewide Summer Program 
ror California Lawyers. Judson F. 
Falknor, Professor of Law, and 
James P. McBaine, Professor of Law, 
Emeritus, lectured on “Evidence for 
the General Practitioner’. Richard 
W. Jennings, Prolessor of Law, and 
Sterling, Jr., Theodore 
R. Meyer and John Page Austin con- 


Graham L. 


ducted classes on “Organizing and 
Advising Enterprises’. 
Administrative Law’ 
was the subject of lectures by Frank 
C. Newman, Prolessor of Law, John 
G. Clarkson, Chiel, Division of Ad- 
ministrative Procedure, Sacramento, 
and Boris H. Lakusta, Senior Coun- 
sel, California Public Utilities Com- 
mission, San Francisco. A course in 
“Income Tax Planning” was given 
by Adrian A. Kragen, Professor of 
Law, J. C. Kimble, Donald T. Ro- 
-=‘eld, Brent M. Abel, Valentine 

ookes, Charles L. Kopp and Rob- 
ert H. Walker. 


Corpora te 
“Calilornia 


—— o-—— 


® In July, the Colorado Bar Asso- 
ciation, the Rocky Mountain Oil 
and Gas Association and the Uni- 
versity of Colorado School of Law 
sponsored the First Annual Rocky 
Mountain Mineral Law _ Institute. 
The program which covered “Pub- 
lic Land Law”; “Oil and Gas Law”; 
“Mineral Law”; and “Tax Plan- 
ning’, was conducted by a group of 
experts in mineral law, among whom 


974 American Bar Association Journal 


were Ruell Armstrong, Solicitor, De- 
partment of the Interior; Harold 
Healy, Casper attorney; Granville 
Borden, tax counsel, The Califoriiia 
Company; Frank Appleman, Fort 
Worth attorney; Clarence A. Davis, 
Undersecretary of the Interior; Ray 
mond Holbrook, Chief Counsel, U.S 
Smelting and Refining Company; 
Kenneth Miller, Houston attorney, 
and John Shireman, Denver attor- 
ney. 


Maurice R. 
BULLOCK 


Christianson-Leberman 


* The annual meeting of the State 
Bar of Texas opened with a legal 
institute on the new Texas Probate 
Code on June 29. 

The first general assembly was 
held on June 30 with President 
R. N. Gresham, of San Antonio, pre- 
siding. Addresses were made by 
Judge William C. Mathes, of Los An- 
geles, United States District Court, 
Judge Alfred P. Murrah, of the 
United States Court of Appeals for 
the Tenth Circuit, and United States 
District Judge Joe Ingraham, of 
Houston, during the sessions. Dr. 
Nicholas Nyaradi, former Under 
Secretary of the Treasury and Min- 
ister of Finance in the Hungarian 
Cabinet, related his experiences as 
leader of the anti-Communist Small 
Farmers Party at the Annual Din- 
ner at the Baker Hotel. Dr. Nyaradi 
is now chairman of the Economics 
Department of Bradley University, 
Peoria, Illinois. 

The meeting concluded on July 2 
with a general assembly session at 
which time Maurice R. Bullock, of 
Fort Stockton, took office as Presi- 
dent. 





Weldon B. 
WHITE 





® The Bar Association of Tennessee 
held Section meetings for the first 
time at its annual meeting in Mem- 
phis, June 16-18. These included 
Sections on Insurance Law and Tax- 
ation, a Conference of Bar Presi- 
dents and Secretaries, a Conference 
of State and District Attorneys Gen- 
eral and a Plaintiff Attorneys Sec- 
tion. These were well attended ana 
promise to add interest to future 
meetings of the Association. The 
Diamond Jubilee of the Association 
will be held next year in Nashville. 

Weldon B. White, of Nashville, 
was elected President. Other officers 
elected were as follows: Clarence 
Kolwyck, of Chattanooga, President- 
Elect; Dave Alexander, of Franklin, 
Vice President; Tom Elam, of Union 
City, Vice President. Thomas O. H. 
Smith, of Nashville was re-elected 
Secretary- Treasurer. 


A 
—_—_@—_—_— 


Arthur H. 
NIGHSWANDER 





Sargent Studio 


® The Bar Association of the State 
of New Hampshire and the Maine 
Bar Association held a joint meet- 
ing on June 24 and 25 at Went 
worth-by-the-Sea, New Castle, New 
Hampshire. The meeting was at- 
tended by about one hundred and 
twenty-five members of the New 
Hampshire Bar and by thirty mem- 
bers of the Maine Bar. 

The New Hampshire Bar elected 
the following officers to serve during 
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the year: President, Arthur H. Nigh- 
swander, of Laconia; Vice President, 
}. Leonard Sweeney, of Nashua; 
Secretary and Treasurer, Willough- 
by A. Colby, of Concord. Executive 
Committee members elected were 
Joseph A. Millimet, of Hillsborough 
County; John J. Beamis, of Strafford 
County; Thomas E. Flynn, Jr., of 
xockingham County; H. Thornton 
Lorimer, of Merrimack County; 
John E. Gormley, of Coos County; 
Montlord H. R. Sayce, of Sullivan 
County; Charles F. Tesreau, of Grat- 
ton County; James J. Kalled, of Car 
roll County; Fortunat E. Norman- 
din, of Belknap County and How 
ard B. Lane, of Cheshire County. 
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Ray S. 
McCARTY 





® The annual meeting of the Utah 
State Bar was held in Salt Lake City, 
June 23-24. Institutes were held on 
current tax problems, necessary 
changes in rules of administrative 
agencies in Utah, on the scope of 
attorneys’ opinions on title to min- 
ing claims, patented and unpatent- 
ed, and on uniform jury instructions. 

Rear Admiral Ira H. Nunn, Judge 
Advocate General of the Navy, spoke 
on problems of international law re- 
sulting from the Asian situation. 


Ihe two-day meeting ended with a 
dinner dance at the Hotel Utah. 

Officers elected for the ensuing 
year were Ray S. McCarty, President; 
A. H. Nebeker, Vice President, and 
L. M. Cummings, Secretary, all of 
Salt Lake City. 


Charles S. 
RHYNE 





® Charles S. Rhyne is the new Presi- 
dent of The Bar Association of the 
District of Columbia. He was elected 
at the Association’s annual meeting 
last June and is the youngest man 
ever to hold that office. Mr. Rhyne is 
a member of the House of Delegates 
of the American Bar Association and 
is Chairman of its Committee on 
Rules and Calendar. 

Other officers elected for the cur- 
rent year were Edward Bennett Wil- 
liams, First Vice President; Sidney 
S. Sachs, Second Vice President; 
Dudley G. Skinker, Secretary; and 
Thomas M. Raysor, Treasurer. 

The following directors were cho- 
sen: Justin L. Edgerton, Thomas S. 
Jackson; William B. Jones; John A. 
Kendrick; James W. Lauderdale, 
Charles B. Murray, Frank C. Nash, 
John E. Powell, C. Frank Reifsnyder, 
Howard C. Westwood and Lester 
Wood. 

beac 


Alfred E. 
LaFRANCE 





® President Alfred E. LaFrance, of 
Racine, who took office as head ol 
the Wisconsin Bar Association at the 
annual meeting of the Association 
in Green Bay on June 24, has an- 
nounced a four-point program for 
his administration, as follows: 

1. Integration of the Bar of Wis- 
consin, under the act which was 
adopted by the legislature several 
years ago. 

2. Acquisition or construction of 
a headquarters building to house the 
Wisconsin Bar Association. 

3. Promotion and further study of 
a plan of court reorganization for 
Wisconsin, and furthering the adop- 
tion ol a constitutional amendment, 
the first stage of which passed the 
1955 legislature. 

1. Further study and developiaent 
of a suitable plan of judicial selec 
tion. 

Robert D. Johns, of La Crosse, 
was elected to the office of Presi- 
dent-Elect. Gilson G. Glasier, Mad- 
ison, was re-elected as Secretary, and 
Leo C. Harman, Juneau, is Treas- 
urer for the coming year. 
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The American Bar Foundation 


(Continued from page 918) 
istration of Criminal Justice, on 
Canons of Ethics, and on the Korean 
Legal Center, referred to earlier in 
this report. All other committees 
have been abolished. The Adminis- 
trator, in addition to acting as liai- 
son between the work of the special 
committees and other Foundation 
activities, will be charged with the 








direct supervision and responsibility 
for projects and programs not su 
pervised by a special committee. He 
will consult with the Committee on 
Research and the Committee on Li- 
brary Services and those committees 
will be responsible to the Board of 
Directors for recommendations as 
to Foundation publications arising 
from projects and programs super- 
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C onstTITUTIONAL LAW: 
RIGHT TO COUNSEL. The right 
to counsel is guaranteed in every 
American state and has been held to 
be within the Fourteenth Amend- 
ment. The legal difficulty comes in 
the exercise and application of the 
right, especially when indigent de- 
fendants are represented by appoint- 
ed counsel. A comprehensive cover- 
age of this area is contained in an 
article in the March, 1954, issue of 
the Wisconsin Law Review on pages 
281-328. The article, “The Right to 
Counsel Under State Law” is writ- 
ten by Professor David Fellman of 
the University of Wisconsin. (For a 
copy, write: Wisconsin Law Review, 
University of Wisconsin Law School, 
Madison 6, Wisconsin; price: $1.00) . 
The author analyses the various 
problems of this subject in a brief, 
yet thorough, manner. He discusses 
the constitutional basis of the right 
to counsel in criminal and civil 
cases, the scope of the right, its ap- 
plicability to all stages of the pro- 
ceedings, and the voluntary waiver 
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of it. Professor Fellman has cited 
most of the state decisions in this 
area in his footnotes and so the arti- 
cle furnishes a most valuable com- 
pilation of authorities. It is definite- 
ly an article to acquire if you have 
a problem involving the right to 
counsel under state law. 


Evience. “Hang it! Holbrook, 
they've just repealed all the laws I 
ever knew.” The new U.C.L.A. Law 
review takes a realistic look at the 
trend toward rapid changes in the 
law by the means of uniform codes 
with an excellent symposium on 
“The Uniform Rules of Evidence in 
California.” James H. Chadbourn 
traces the history and gives a bird's- 
eye view of the law as is and as pro- 
posed in his article, “The ‘Uniform 
Rules’ and the California Law of 
Evidence”. This is followed by three 
articles covering special areas of the 
Rules: “Burden of Proof: Presump- 
tions’, by James P. Mc Baine; “Wit- 
nesses”, by James G. Holbrook; and 
“The Hearsay Rule and Its Excep- 


vised by the Administrator. 

In summary, it may be said tha. 
the past year has seen the end of the 
promotional and early development 
period of the work of the Founda- 
tion. It has also seen the beginning 
of what it is hoped will be a long 
period of service to the organized 


Bar. 


tions”, by Judson P. Falknor. The 
articles have that rare quality of 
deep waters running rapidly as they 
point out in an interesting manner 
the strong points and weaknesses of 
the present law of evidence, and 
how the Uniform Rules attempt to 
strengthen its weaknesses without 
weakening its strength. (For copies 
send for the U.C.L.A. Law Review, 
Vol. 2, No. 1, U.C.L.A. School of 
Law, Los Angeles, California. Single 
copies cost $1.50.) 


E VIDENCE. When has an auto- 
mobile driver had a shock seizure 
from diabetes or the insulin which 
he takes for it, and when is he driv- 
ing while seriously intoxicated? The 
courts and police have become in- 
creasingly aware of such conflicting 
potentialities from the same symp- 
toms and outward appearances. An 
excellent discussion of the devices 
for correctly determining the cause 
and effect of the outward symptoms 
of acute alcoholism appearances is 
Edwin Conrad’s “Push- 
Button Evidence”, Virginia Law Re- 
view, February, 1955 (Vol. 41, No. 
2—pages 217-233). More than 41,000 
drivers were arrested in the United 
States last year for driving while in- 
toxicated. Obviously it becomes of 
the highest importance to them and 
to the courts to have adequate evi- 
dentiary confirmation or disproval 
of the charges. Professor Conrad's 
chapter on Drunkometers analyzes 
the principal requirements of vari- 
ous states as to the scientific instru- 
mentalities of proof accepted in this 
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field. Recently certain police and 
gamblers were convicted in the Dis- 
trict of Columbia for bribery con- 
spiracy. Some of the evidence was 
derived from “tapped” telephone 
conversations and there was refer- 
ence to the use of evidence recorded 
through miniature tie-clip micro- 
phones. The tests of qualification of 
such evidence are set out in the Con- 
rad article’s chapter on electronic 
devices. With radar increasingly in 
use for the measurement of speeding 
this discussion should be very in- 
formative to practitioners con- 
fronted with such problems. The 
use of lie detectors is examined as 
well as photographic evidence and 
identification devices. In the latter 
field, the auther comments that “po- 
lice science has reached its pinna- 
cle of achievement’, and certainly 
the use of fingerprint evidence is 
well understood by the general pub- 
lic today. Professor Conrad's con- 
cluding paragraphs are noteworthy, 
including his statement that “If the 
cause of scientific evidence is to be 
furthered, it will be up to the scien- 
tists, aided by understanding law- 
yers, to prove to the courts that a 
particular device is actually an ac- 
curate instrumentality, and that it 
is accepted as such by science gener- 
ally.” Isn’t this true of all expert 
testimony? (Virginia Law Review, 
Virginia Law Review Association, 
University of Virginia, Charlottes- 
ville, Virginia. $1.50 per issue) . 


Feperat JURY SELECTION. 
There is an increasing number of 
skeptics on the attributes of the 
American jury system. The method 
by which juries are selected is one 
of the most vulnerable targets for 
critics of the system. In many states 
exemption statutes allow those per- 
sons best qualified to sit on a jury 
to dodge their public duties. Fur- 
thermore, some states have con- 
structed their juror qualification 
statutes in such a way as to insure 
racial discrimination in the selection 
of the array. Prior to 1948 the fed- 
eral statutes provided that the jur- 
ors for federal courts were to have 


the same qualifications, and be en- 
titled to the same exemptions, as the 
jurors in the state courts of the state 
in which the federal court was lo- 


cated. In 1948, as part of a general 
revision of federal judicial proce- 
dure, the law was changed by 28 
U.S.C. §186, supposedly to provide 
for uniform rules for federal jury se- 
lection, with considerably fewer ex- 
emptions (listed in 28 U.S.C. §1862) 
and substantially more liberal juror 
qualifications. Yet, because of the 
unexplained addition of Clause 4 to 
§1861 (Clause 4 makes a person 
qualified to serve on a federal jury 
only if he is not “incompetent to 
serve as a grand or petit juror by 
the law of the state in which the dis- 
trict court is held”), the law, in spite 
of the revision, has not had the de- 
sired effect on the federal jury selec- 
tion. A student note in 64 Yale Law 
Journal 1059-1069 (June, 1955, Yale 
Law Journal Co., New Haven, Con- 
necticut—$2.00 per issue) presents 
the problems caused by Clause 4 and 
points out four alternative interpre- 
tations of the section. The note pro- 
poses that the law be changed, but 
advises jury commissioners that till 
that ideal solution is attained they 
can construe the statute rather lib- 
erally without fear of court reversal. 


Gov ERNMENT CONTRACTS 
—“Federal Government Contract 
Clauses and Forms”: This article ap- 
pearing in the December issue of 
The George Washington Univer- 
sity Law Review (Vol. 23-No. 2; 
pages 125-150) by Philip M. Risik, 
currently Staff Procurement Special- 
ist in the Office of the Assistant Sec- 
retary of Defense for Supply and 
Logistics, is written for the general 
practitioner, t.e., the average lawyer 
with the occasional client who be- 
comes enmeshed in government pro- 
curement procedure. The informa- 
tion here presented will be of assist- 
ance in understanding and applying 
government contract clauses and in 
negotiating contracts with the Fed- 
eral Government. The author begins 
with a short discussion of the source 
of contract clauses, pointing out 
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that clauses are generated by legis- 
lation, executive orders, department- 
al regulations and even by the fer- 
tile brains of government lawyers. 
The effect of military, economic and 
social philosophies on contract 
clauses is considered by Mr. Risik 
and is shown to result in much of 
the extraneous material which finds 
its way into the government con- 
tract. He then describes the extent 
to which uniformity is present in 
the contract clauses throughout the 
various governmental agencies and 
departments. The type of contract 
will affect the clauses contained 
therein, and this factor, too, is dis- 
cussed by the author. A discussion 
of a final problem, namely, the ex- 
tent to which a contract clause may 
be modified by negotiation and the 
desirability of doing so, concludes 
this important contribution to cur- 
rent legal literature. (Address: The 
George Washington Law Review, 
720 20th St., N. W., Washington 6, 
D.C.; single copy price: $1.00). 


N orice TO STOCKHOLD. 
ERS. Though many learned articles 
have been written on the scope of 
proxy law as touched by Section 14a 
of the Securities and Exchange Act 
of 1934, little has appeared on the 
common law rules of stockholder’s 
notice. A good piece on the subject 
appears in the Duke Bar Journal 
(Vol. 5, No. 1; pages 1-15). It is en- 
titled “The Stockholder’s Common 
Law Right to Notice of Business To 
Be Transacted at Meetings” and 
written by Russell M. Robinson. As 
the author states, there is but one 
general, all-pervading rule: that un- 
usual or extraordinary matters can- 
not be brought up at a meeting with- 
out prior notice. In conformity with 
the normal court interpretation, he 
divides this rule into three catego- 
ries: are they “fundamental changes 
in the corporation’s existence” (dis- 
solutions, mergers, consolidations) ; 
do they “vary the governing rules of 
the corporation” (charter and by-law 
amendments); and do they “advance 
exclusively the interests of manage- 
ment’? On these points all agree. Be- 
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yond this the law is confused. This 
is true, as Mr. Robinson states, be- 
cause first courts are torn between a 
yearning to apply the narrow law 
and to do equity in each litigation, 
and second since the inadequately 
noticed meeting is a refuge sought as 
rapidly by one attempting to shirk 
his obligations as by those legitimate- 
ly harmed by such nonfeasance. For- 
tunately for the “champions of jus- 
tice”, judges in their inventive geni- 
us have devised legal catch-alls such 
as waiver of notice by the appointed 
proxy, estoppel by participation, re- 
ceipt of benefits, and laches by the 
stockholder. Not only must the in- 
terests of certain effusive stockhold- 
ers be protected, but the rights of 
non-dissenters and outside third par- 
ties who deal with the corporation 
be saved from the disruption of busi- 
ness by a litigious few. Concluding 
the article, Mr. Robinson writes that 
the solution probably rests in a more 
selective test which considers “the 
gravamen of the litigation”. As so 
often unfortunately occurs in legal 
writing, valuable material is missed 
by the reader since it is relegated to 
footnotes. For instance, in the foot- 
note material it is suggested that 
there ought to be two sets of rules: 
one for large, publicly held corpora- 
tions and one for small, close corpo- 
rations. By such a new formula many 
of these seemingly hopeless conflicts 
might be untangled. (Duke Bar 
Journal, Duke University School of 
Law, Durham, N.C. $1.00 per issue) . 


P ropacanpa. Though pub- 
lished in June, 1955, this note en- 
titled “Government Exclusion of 
Foreign Political Propaganda”, (No. 
8, Vol. 68, Harvard Law Review, 
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pages 1393-1409) has gained in time- 
liness with the subsequent Summit 
Conference at Geneva. Perhaps what 
won most applause at the Confer- 
ence was an insistence on breaking 
the barriers to free communication 
between the Communist and West- 
ern worlds. As to current practice, 
many Americans will undoubtedly 
be astonished to find that we have 
not been without sin—even to the 
point of excluding such publications 
as “Happy Life of Children in the 
Rumanian People’s Republic”. 
George Spelvin has carefully inves- 
tigated the present policy of the Cus- 
toms Bureau and Post Office De- 
partment, including interviews with 
members of the agencies themselves. 
Doubt is cast upon the statutory au- 
thorization, based upon the Foreign 
Agents Registration Act. The FARA 
imposed criminal sanctions on 
agents of foreign governments in 
this country who failed to register 
and meet the disclosure require- 
ments of the statute. Its purpose was 
thus to alert the addressee to the na- 
ture of the source of the informa- 
tion. In that context, a broad defi- 
nition of “political propaganda” 
proved little burden. Now, however, 
it has been made a standard of ex- 
clusion through the administrative 
application of a disclosure statute as 
an instrument of censorship. Irony 
is complete when one realizes that 
most material sent from abroad 
would, on its face, bear testimony 
to its source or would have been or- 
dered by the addressee. The author 
concludes with an extended discus- 
sion of the relationship of the pro- 
gram to the safeguards of the “due 
process” clause and the First Amend- 
ment. He broaches the problem 
of whether the First Amendment 
gives legal protection to the recipi- 
ents of free communication, since 


they would be the only feasible per- 
sons to challenge it. A more fasci- 
nating question is whether the First 
Amendment operates as a limitation 
on Congress’ power to act at all ana 
therefore cannot be abridged even 
by legislation dealing with nonresi- 
dent aliens. The latter point, if 
sound, would ensure access to for- 
eign political thought. (Harvard 
Law Review, Gannett House, Cam- 
bridge, Massachusetts. $1.50 per 1s- 
sue.) 


Trarric COURTS. The Kansas 
Bar Journal, February, 1955 (Vol. 23, 
No. 3—pages 215-228) contained a 
fine discussion by James W. Putnam 
of efforts to improve the traffic court 
system in that state. While the arti- 
cle is necessarily regional in charac- 
ter, the interest in it lies in the ap- 
proach of the author as expressed in 
this sentence: “The thought of this 
article is that perhaps Kansas might 
be the pioneer and lead the way 
toward making the American high- 
way in general and the Kansas high- 
way in particular something besides 
a gambling rendezvous with death.” 
Passing over the author's discussion 
of local laws, the appeal of his article 
lies in his general proposed solu- 
tions, Part VI, and the stress placed 
here, as elsewhere in the country, on 
the need for uniformity. (Part VII) . 
The author has taken extensive 
pains to present material helpful to 
the legislators, judges and practition- 
ers of his state in meeting the very 
changeful and growing problems pre- 
sented by growing populations and 
increasing numbers of automobile 
drivers. (Journal of the Bar Associa- 
tion of the State of Kansas, published 
by Bar Association of the State of 
Kansas, Topeka, Kansas. Price not 
listed). 
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When that difference exists be- 
tween two specific persons, they are 
two kinds of people, differentiated 
in feelings, in the meanings of ex- 
periences and in comprehension. To 
the wife, if she is the one more ad- 
vanced, marriage itself, human per- 
sonality, numerous incidents out- 
wardly trifling, the tender word, the 
gruff word, the act of thoughtfulness, 
the act of neglect—all these things— 
will have a meaning that a clod- 
bound male will not be able to com- 
prehend. 

As a substitute for my developing 
the point further, I would recom- 
mend a little book by Margery Wil- 
son titled, How To Make the Most 
of Wife. It will be more helpful than 
my best efforts would be. 

Let us now return to the business 
of animal training. An early method, 
now outmoded among the best train- 
ers, may fittingly be called the fear 
method. It consisted of the cracking 
of a whip, firing a pistol with blank 
cartridges, shouting, and such other 
devices as seemed fit to strike fear 
into the minds of the beasts. The 
idea was to “let ‘em know who is the 
boss areund here”. 

This method was dangerous, non- 
constructive ind impermanent. The 
“boss” could never relax from being 
the boss. Indeed, it was not safe to 
turn his back. To an enlightened 
audience such as this one, I need not 
emphasize the deserved desuetude of 
the fear method. 

Today one or both of two princi- 
ples are used by the most successful 
animal trainers: (1) An immediate 
reward for doing, or moving in the 
direction of doing, what the trainer 
wants done. The reward may be a 
inorsel of food, a pat on the head or 
pack, a smile and a cheering word, 
or all three; (2) an immediate, but 


not cruel, unpleasant experience or 
frustration for doing the “wrong” 
thing or m ving in the “wrong” di- 
rection. This reaction may be a dis- 
approving word, a disappointed or 
reproving mien, a blocked passage, 
a mild electric shock, a meaningful 
but harmless slap, or a denial of 
something wanted. 

It should be emphasized that in 
either of these methods the result is 
immediate and brief. No grudge is 
carried over; no reward or “‘punish- 
ment” is delayed; no promise is made 
and broken. 

The first great trainer to introduce 
kindness into the training of wild 
animals was Carl Hagenbeck of cir- 
cus fame. His principle has been 
called the “gentling’’ method. By it 
the trainer becomes the friend of 
his animals, wins their confidence, 
never strikes them, never shouts at 
them unless they begin to menace 
him or one another. When the ani- 
mal does the right thing, the trainer 
applauds, praises and gives the pupil 
a morsel of meat. 

Here in Movieland we have one 
of the best of modern trainers in 
Melvin Koontz, who “educates” ani- 
mals for motion picture roles. To a 
natural gift of “psychic understand- 
ing” of the animal mind, he adds the 
Hagenbeck “gentling” principle, his 
own art of persuasion, and a severe 
tongue lashing or a sharp slap when, 
“reading the animal's mind”, he an- 
ticipates and forestalls trouble. 


The Breland Project .. . 
The Reinforcing Stimulus 


On a farm near Hot Springs, Arkan- 
sas, two graduate psychologists, Mr. 
and Mrs. Kellar Breland, have de- 
veloped an amazingly successful sys- 
tem for training small animals from 
what began as a research project 
studying behavior patterns. The Bre- 
lands use the reward method exclu- 
sively, no punishment. Being gradu- 
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ate psychologists, they have to have 
a scientific term. So they call their 
key device the “reinforcing stimu- 
lus”. The “reinforcing stimulus” is a 
reward, usually a bit of food, given 
instantly when the subject animal 
makes a move, or shows even a ran- 
dom hint, in the direction of doing 
what the trainer wants done. 

Writing about the Breland project 
in Popular Mechanics (November 
and December, 1953), Clifford B. 
Hicks told how, in his presence, by 
the method of “reinforcing stimu- 
lus”, a chicken was trained in twenty- 
five minutes to turn the pages of a 
magazine. If that can be done with 
a chicken in twenty-five minutes, 
imagine what you can do by the 
method of “reinforcing stimulus” in 
twenty-five years with a graduate of 
a modern law school! 

In concluding, I should like to tell 
you that we do not have to look be- 
yond our own profession to find the 
perfect example of a successful mar- 
riage, a marriage that never lost its 
beauty or its romance, that was 
marked throughout by cultured 
kindness and thoughtfulness, that 
lasted fifty-seven years, and then was 
ended only by death. Neither history 
nor fiction has written a more beauti- 
ful love story than that of Charles 
Evans Hughes and his wife, Antoi- 
nette. Our profession has a special 
claim to this story not only because 
of the distinction attained by the 
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husband, one of the greatest lawyers 
developed from American soil, but 
also because Mrs. Hughes was the 
daughter of a lawyer and was reared 
in a lawyer’s home. 

Charles you 
know, was the Chief Justice of the 
United States from 1930 to 1941. 
Prior to that time he had been Gov- 
ernor of New York, an Associate Jus- 
tice of the Supreme Court of the 


Evans Hughes, as 


A Sleeping Giant 
(Continued from page 911) 


years of patchwork California today 

has a completely modernized and uni- 

fied court system under the direct su- 
pervision of the Judicial Council. 

(The Brief, September, 1952, page 

200) . 

The fifteenth Biennial Report of 
the Council (December 31, 1954) 
refers to the request of the legisla- 
ture to the Council to study pretrial 
procedure; to the delegation of a 
judge of the Superior Court for four 
months to observe the use of pre- 
trial in other states; it includes an 
able report on pretrial resulting 
from this study; and it recommends 
that the Council be empowered to 
promulgate rules for use of its pro- 
cedure in California. 

Obviously politicians and politics 
can have no proper place in the ad- 
ministration of justice. Yet for years 
the complacency of the Bar has al- 
lowed politicians to play a major 
role in the functioning of many 
courts. In a court where,’ as some- 
times happens, most officials and 
employees from the judge to the 
doorman owe their positions to pol- 
itics, the litigant with no political 
friends and no money may not be 
on a basis of equality with a sub- 
stantial contributor to the party 
treasury. Often judges are selected 
by politicians and as a result poli- 
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United States, Secretary of State, a 
Judge of the Permanent Court of 
International Justice, and holder of 
many other offices of public trust. 
But first and foremost, a 
great lawyer. In 1925, when he re- 
tired from public life to return to 
his law practice in New York, a re- 


he was, 


tirement that lasted only a few years, 
a thousand of his fellows of the pro- 
fession and other friends gave him a 


tical pressure on judges is inevi- 
table and frequent. Not long ago 
50 per cent of the court employ- 
ees in New York were district lead- 
ers. Referees, receivers and the like 
are often chosen from lists furnished 
by political organizations. It has 
been common knowledge that for 
years in some localities candidates 
for a judgeship are expected to con- 
tribute substantial sums to the par- 
ty treasury for “expenses”. These 
and similar conditions have existed 
in New York and elsewhere since 
before the Civil War and they have 
been a major contribution to the 
lack of public respect for the courts. 
In 1953, the New York legisla- 
ture created a new commission to 
study the courts. There had already 
been some twenty-five such commis- 
sions.* Discussing the future of this 
Commission on June 30, 1954, the 
New York Times remarked that: 
The Supreme Court justices in up- 
state courts are frequently senior po- 
litical leaders with the strongest voice 
in the decisions made by their local 
state Senators and Assemblymen. 
Their hostility, unless curbed, ap- 
peared bound to make trouble for the 
commission’s program, it was said. 
Those who pride themselves on 
being practical, hardheaded realists 
will say that politics can not be 
eliminated from the courts, and that 
the attitude of the Bar with respect 
to improvement can not be changed. 


warm, sparkling reception in the 


ballroom of the Hotel Astor. The 
principal speaker was Elihu Root. 
He paid Mr. Hughes “one of the 
finest tributes that eminent 
American has ever paid to another,” 


one 


writes Merlo J]. Pusey in his biogra- 
phy of Charles Evans Hughes. One 
point that Mr. Root emphasized was 
that Mr. Hughes was a lawyer. In 
this respect, he said: 

“Hughes is a lawyer. I claim him 
for the Bar. If there be unworthy 
lawyers—and there are some—range 
them all together upon one side of 
the account, and I will put Hughes 
on the other side of the account and 
thank you to pay me the balance in 
my favor.” 


Nonetheless, real 
sible. This has been demonstrated in 
Missouri, Virginia, North Carolina, 
California and, doubtless, elsewhere. 

For years prior to 1940, the work 
Missouri left 
very that 
year the Missouri State Bar Associa- 
tion organized The Missouri Insti- 
tute for the Administration of 
Justice. It was made up of one hun- 
dred laymen and fifty lawyers and 
the and the Institute 
began to work for a constitutional 


progress is pos- 


of the state courts ol 


much to be desired. In 


Association 


amendment which would take the 
selection of judges out of politics— 
an almost unheard of proposition. 
For this purpose they advocated a 
plan devised by Albert M. Kales of 
Northwestern University which com- 
bined the appointive system and the 
elective system, now well known as 
the ‘Missouri Plan’. The American 
Bar Association had recommended 
a plan based on it in 1937. 

The Institute decided to try to 
put this plan on the ballot at the 
1940 election by its own initiative 
because the legislature had declined 
to submit it. To this end it organ- 
ized each county with a chairman 
and workers to get signatures to the 
necessary petition. Women workers 
got remarkable results in arousing 
interest and getting signatures. 





4. See New York’s 100 Years’ Struggle for 
Better Civil Justice. New Yorx Stare Bar 
Butietin, April, 1953, page 83. 
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James M. Douglas of the Supreme 
Court had voted against the Pender- 
gast machine in an important case 
and the machine decided to punish 
him by defeating him for re-election. 

Ihe Institute elected him. 

Finally the plan was put on the 
ballot. Then came the campaign to 
secure its approval by the voters. 

There was strong resistance. Most 
lawyers and judges opposed it. Ex- 
cept tor Judge Douglas, all the Su- 
preme Court judges were against it. 
But the public was for it and ap 
proved it by a majority of 90,000. 

But resistance continued. The op- 
ponents of the plan claimed that 
the people did not understand it 
and they got a resolution through 
the legislature for re-submission. A 
second vote was taken in 1942 and it 
received twice as many votes as on 
the first submission. Then they went 
into action in the Constitutional 
Convention of 1943, but the popu- 
larity of the plan was too much for 
them. In 1945, it became a part of 
the new Constitution. Three times 
as Many voters approved it as on 
the first submission. Resistance was 
finally broken. 

In this campaign the voters in 
Missouri saw an opportunity to ex- 
press their disapproval of political 
judges and the like and they fol- 
their interest in their 
courts after the plan was adopted. 
In 1943, a 
tion adopted a new judicial article 
which thoroughly modernized the 
courts of the state. The Supreme 
Court was given rule-making power 


lowed up 


constitutional conven- 


for all courts of the state and ad- 
ministrative control of judicial per- 
sonnel with the right to make tem- 
porary transfers of trial judges and 
to create temporary new divisions 
of appellate courts. 

Justice of the peace courts were 
abolished and replaced by magis- 
trate courts. The fee system for ju- 


dicial and enforcement officers was 
abolished. A new code of procedure 
was prepared and made effective. 
An annual conference of trial and 
appellate judges of the state was set 
up. 
Chief Justice Hyde states that, 
All of 


in improving the administration of 


these notable achievements 
justice were the result of the coopera 
tive effort of our Bar with the people 
of our state, which began with the 
campaigns for our court plan. 
Perhaps this is some evidence that 
the public wants better courts and 
will help get them if given a chance 
to express their views.* Perhaps it 
is evidence also of what the Bar 
can do if it has a will to act. 
California modified form 
of this plan; but despite this experi- 
ence of Missouri and the lessons it 


although than 


uses a 


teaches, and more 
twelve years have gone by since it 
into effect there, and in 


spite of its success, resistance and 


was put 
apathy have prevented its adoption 
elsewhere. New Utah, Ar- 
kansas and Colorado have rejected 
it. Attempts have been made in 


Mexico, 


Pennsylvania and New York to se- 
cure the approval of a modified 
form of the plan with no success so 
far. In New Jersey, under its new 
constitution, the judges are appoint- 
ed by the Governor. 

There has been real progress in 
Virginia where, for years prior to 
1949, there had been public com- 
plaint as to the work of the civil 
courts which had been governed 
largely by rules made by the Su- 
preme Court of Appeals. There was 
no code of procedure and these rules 
had not been revised for years. 

In 1947 the 
which was created in 


Judicial Council 
1928 was re- 
organized with Chief Justice Edward 
W. Hudgins of the Supreme Court 
of Appeals as Chairman. Immediate- 
ly it made a complete study and 


analysis of the courts and procedure 
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of the state. With the aid of the 
Virginia State Bar (integrated) and 
the Virginia State Bar Association, 
it sent a questionnaire to members 
asking for suggestions. Eighty-seven 
per cent approved revision of the 
rules. 

The Judicial Council then recom- 
mended a modern handbook for 
jurors, modern court rules, yearly 
conferences of all the judges of 
courts of record in the state and an 
Administrator of the Courts. 

The Council prepared the hand- 
book and new rules of court, which 
were submitted to the Bar of the 
state and approved and adopted by 
the Supreme Court of Appeals. 
They became effective February lI, 
1950. 

These changes have definitely 
modernized and improved the Vir- 
ginia courts. Pleading has been sim- 
plified as has preparation for trial. 
Delay has been practically eliminat- 
ed and now a trial may be had with- 
in sixty days. In 1930 the docket of 
the Supreme Court was from eight- 
een to thirty months behind. In 1950 
it was about eighteen months be- 
hind. Today it is current. The cost 
of appeals in the appellate courts 
has been lowered by 50 per cent 
to 60 per cent. Motion procedure 
has replaced special pleas and has 





4. There is a description of the plan by 
Chief Justice Hyde in 9 Fed. Rules Decisions 
p. 457 and 
Statutes. 


in Vernon’s Annotated Missouri 
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expedited the disposal of collateral 
issues. 

Judges are co-operating fully in 
carrying out designations to hold 
court where there is special need. 
One of the judges said recently that 
the state has now provided for a 
consistent advance in the improve- 
ment of the administration of jus- 
tice and for the prevention of re- 
sistance to change by establishing 
means for continual improvement 
and education through the judicial 
council and the judicial conference. 

The work of Chief Justice Hudg- 
ins has been outstanding. The ac- 
complishments of the past years 
would not have been possible with- 
out his wise, strong leadership, zeal 
and enthusiasm. 

Progress has been made in North 
Carolina where there are two bar 
associations, the North Carolina Bar 
Association, the membership of 
which is voluntary, and the North 
Carolina State Bar, Inc., which is the 
integrated Bar. In 1947, Fred B. 
Helms, of Charlotte, then president 
of the integrated Bar, sent a ques- 
tionnaire to the members of that as- 
sociation asking their opinion as to 
an attempt to improve the work of 
the courts. The responses were sur- 
prisingly favorable particularly from 
the rural districts. Whereupon the 
council of this association decided 
to support legislation providing for 
a commission to study the courts. 
The other association concurred and 
both supported such a bill in the 
1947 legislature. It passed. 

The Commission, as organized, 
consists of twenty-three members 
made up of judges, lawyers, members 
of the faculty of the law schools, 
and laymen. It has a full-time re- 
search director who is given clerical 
help and financial support. When 
organized it devoted two years to 
an intensive study of the courts. Its 
representatives interviewed impor- 
tant leaders of the Bar in other 
states. In 1949 it submitted to the 
legislature bills for constitutional 
amendments. These bills were 
passed and the changes for which 
they provided were submitted to the 
people and approved by an over- 
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whelming vote. Other bills for ini- 
provements were passed by the 1949 
General Assembly although they 
met considerable resistance from 
members of the Bar in the legisla- 
ture. 

The state now has a pre-trial stat- 
ute which is used effectively. The 
Chief Justice of the Supreme Court 
is now the Chief Justice of the state. 
He assigns judges and exercises oth- 
er administrative functions. The 
state has an excellent judicial coun- 
cil with a salaried secretary and 
office staff and a permanent com- 
mission for the revision of statutes 
and codes which employs a full time 
revisor and is constantly at work at 
its task. The 1951 session of the 
General Assembly created a special 
commission to study administrative 
procedure which submitted a report 
to the 1953 General Assembly. By 
constitutional provision it has now 
become possible for the Chief Jus- 
tice to modify or change the com- 
pulsory rotation of trial judges 
which has been the practice for 
many years. The legislature has pro- 
vided an Administrative Assistant 
to the Chief Justice whose duties 
are similar to those of the Director 
of the Administrative Office of the 
United States Courts. It is a salaried 
ofice. The services of this official 
have proved invaluable. 

Mr. Helms writes that the leaders 
of this movement found that the 
public is ahead of them and is mere- 
ly waiting for leadership and con- 
crete measures for improvement. 

The Commission and the Judicial 
Council, instead of sending reports 
to the legislature containing recom- 
mendations submit drafts of bills 
embodying their suggestions to the 
governor well in advance of the 
legislative session. These are dis- 
cussed by him with the Commission 
and Council. Then they go to the 
legislature with the endorsement 
and support of the Governor when 
and if he approves them. 

Over the years scores of bills in- 
corporating suggestions for improve- 
ment of the work of the courts have 
been introduced in state legislatures 
only to be discarded, but little effort 


seems to have been made by the Bar 
to find what methods have been 
used to defeat them; what propor- 
tion of lawyers in and out of the 
legislatures opposed them and why; 
what political influences have been 
used; what persons and groups lob- 
bied against them; what has been 
the attitude of judges regarding 
them; what has been the attitude of 
political leaders toward the bills and 
what measures did they take to de- 
feat them.5 

Instead of doing this or anything 
like it, for years, with almost child- 
like naiveté those interested in prog- 
ress have believed that needed im- 
provements could be brought about 
by studies, surveys and commissions, 
a program which has long been a 
welcome one to the politicians, in 
the legislatures, for such activities 
help to keep many people busy and 
quiet who otherwise might give 
them trouble and interfere with 
their use of the courts for their own 
ends. 

The public always approves and 
applauds the creation of commis- 
sions to study the courts. Some states 
have had many of them in the past 
but political forces have been able 
to handle them without much diffi- 
culty. Time and again the public 
has waited patiently, but in vain, 
for such agencies to produce prac- 
tical results but when results are not 
forthcoming they are seldom if ever 
told why and the gullible citizen- 
ry continues to hope that some day 
a new commission at long last will 
do something for them. 

One might liken methods of the 
Bar with respect to the recommenda- 
tions that are killed in the legisla- 
tures to those of a physician who 
sends his patients to a_ hospital 
where most of them die but who 
never investigates the reasons for 
the deaths and continues to use the 
hospital. 

If, instead of expending time and 
money in conducting court sur- 
veys which are of little interest to 
politicians in the legislatures, the 





5. See “How To Achieve Improvement in 
the Administration of Justice" by George 
Rossman, 27 A.B.A.J. 754. 
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Bar would find the real reasons why 
recommendations for improvement 
fail, and attempt to deal with them, 
some progress might result. But it is 
safe to say that this is not likely to 
happen. 

The Bar is hampered in dealing 

with legislatures and with the public 
because it lacks effective methods for 
expressing its view. There are many 
bar associations but few of them can 
or do represent the opinions of the 
profession because usually their 
meetings are sparsely attended. In 
the last five years 1.62 per cent of the 
lawyers attended the Annual Meet- 
ings of the American Bar Association 
and less than 1,000, which is less 
than half of one per cent, attended 
two or more meetings in these five 
years. ; 
In 1953 over 60 per cent of the 
220,000 doctors in the country were 
members of the American Medical 
Association, and of the 223,000 law- 
yers about 23 per cent were memi- 
bers of the American Bar Associa- 
tion. 

How can these attitudes of the 
Bar mean anything except that a 
majority of lawyers either approve 
the court methods of which the pub- 
lic complain or do not care enough 
about the service of the courts to 
the public to do anything about it? 

David Grayson in Adventures in 
Friendship says that “things grow 
old and stale, not because they are 
old, but because we cease to see 
them”. 

Is it possible that in many, many 
years during which these conditions 
have persisted, this problem of bet- 
ter justice has grown so stale with 
many lawyers and judges that they 
no longer see the devastating effect, 
in human terms of the expense, the 
anxiety, the continuation of animos- 
ities, the straitened family circum- 
stances, the distrust and lack of con- 
fidence in our courts, which result 
from the methods we use or permit 
to be used in litigation and which 
we could change easily if we had 
the will to do so? Can it be that we 
intentionally permit these hardships? 
Or are we asleep? 


In his autobiography, A Segment 
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of My Times, Joseph M. Proskauer, 
who in his long life has been a 
most successful practicing lawyer, 
trial judge and appellate judge in 
New York, whose work former Sec- 
retary of War, Robert P. Patterson, 
once called a “shining career’’, writes 
these significant words as to this 
problem: 

Now to what does all this lead? 
Scholars have written and bar associa- 
tions have passed resolutions on law 
reform. We have had research and in- 
vestigation until the truth is clear as 
the noon day sun. 

I emphasize, however, that the letter 
killeth and that the spirit giveth life. 
We need a will to reform. 

If we have that will, reform will 
come largely without any change in 
statute or rule. 

A united and co-operating bar, 
backed by an informed public opin- 
ion, could sweep away our difficulties 
overnight, and no legislative enact- 
ment will sweep them away unless 
we have this new professional spirit. 
Far from having a “will to reform” 

experience seems to show that when 
legislation for improvement of the 
courts is pending it is almost impos- 
sible to obtain support for it ade- 
quate to overcome the resistance to 
it for such resistance can be most 
skillful and effective. It may be of- 
fered by lawyer members of the leg- 
islatures or by members of the Bar 
skilled in political methods who 
know from experience just how to 
handle such proposals—a fine art, 
which most of the proponents of re- 
form do not seem to possess. In- 
deed at times, it has been found 
necessary to hire trained experts to 
enlist public support to overcome 
such opposition—a sorry comment 
on the attitude of our profession in 
such matters. 

This can mean only that in all 
these years the Bar has not been 
willing in the past and is not willing 
today to support the convictions of 
the public about the courts, some of 
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which are almost instinctive with 
most people. 

Take three examples only: 

The average man believes that 
justice delayed is justice denied. He 
believes that only wise and im- 
partial men, wholly free from politi- 
cal influences, connections and ob- 
ligations, should judge his cases. He 
believes he is entitled to courts in 
which his cases can be decided rea- 
sonably quickly by simple methods 
at a minimum of expense. 

But the majority of the Bar does 
not agree. Complaints of this sort 
have been heard for at least 100 
years and the Bar could have made 
the necessary changes long ago. Why 
this has not occurred is the mys- 
tery referred to in the outset. 

If we are to judge the future by 
the past, it seems to be a logical 
conclusion that, in most localities, 
our people cannot depend on the 
Bar to give them better justice in 
the civil courts. In all likelihood 
their hopes will be realized only 
when hard-headed groups emerge, 
made up predominantly of laymen, 
that will espouse the cause of those 
who wait helplessly and in silence, 
often for years, for better justice, 
which will be backed by the press, be 
wise politically, well-heeled finan- 
cially and ably led. 

We are dealing with perhaps the 
most vital function of government, a 
function with respect to which we 
are charged with primary responsi- 
bility and we know that as Judge 
Proskauer points out: “A united and 
co-operative bar backed by an in- 
formed public opinion could sweep 
away our difficulties overnight.” 


What a pity it is that, powerful as 
we are, we have never been able to 
meet this challenge. 
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HANDWRITING EXPERTS 








BOOKS BOUGHT AND SOLD: COM- 

plete libraries and single sets. Ceci Sxp- 
witH, 306 West Ist Street, Los Angeles 12, 
California. 


WRITE US FOR YOUR TEXT BOOK 

needs. Good used law books bought, sold and ex- 
changed. (In business 47 years.) Tae Harrison 
Company, 93 Hunter Street, S. W., Atlanta 2, 
Georgia. 


LOWEST PRICES USED LAW BOOKS— 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Natrona, Law 
Liprary APPRAISAL AssocraTion, 538 South Dear- 
born St., Chicago 5, Illinois. 


THOMAS LAW BOOK COMPANY PUB- 

lisher, Dealers, Importers. We Sell, We Buy, 
We Exchange. Incorporated 1885. 209 N. 3rd, 
St. Louis 2, Mo. 


LAW 














USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 


CHARLES SCOTT, DOCUMENT EXAMIN- 
er. Author; “Photographic Evidence”. Written 
opinions all handwriting and typewriting ques- 
tions. Fully equipped laboratory. Qualified wit- 
ness. Nationwide experience. Commerce Trust 
Building, Kansas City, Missouri, Telephones: Of- 
fice—-VIctor 8540, residence—Nlagara 3246. 





BEN GARCIA, EXAMINER OF QUES- 

tioned handwriting, typewriting and inks. Quali- 
fied witness. Years of experience. 805 E. & C. 
Building, Denver, Colorado. Phone: AComa 2- 
1729. 





LINTON GODOWN, MEMPHIS. EXAMINER 

handwriting, typewriting, inks, alterations. Ex- 
perienced qualified witness. Manhattan Bank Bldg. 
8-4321. 








LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Crarror’s Boox Store, Baton Rouge 2, Louisiana. 





LAW BOOKS—WE CAN SUPPLY THE FOL- 

lowing sets at this time: U. S. Attorney General 
opinions, complete sets and odd volumes—Deci- 
sions of the Commissioner of Patents, complete sets 
or odd volumes—U. S. Supreme Court Reports 
complete. Law Edition.—U. S. Supreme Court 
Reports, Official Single Volume edition complete. 

Supreme Court Reporter, complete. ALSO, the 
following complete Law Reviews: Notre Dame 
Lawyer, Marquette Law Review, Yale Law Jour- 
nal, Harvard Law Review. Write us for your 
every law book need—-Dennis & Co., Inc., 251 
Main St., Buffalo 3, New York. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—Immediate Service—Write Natrona Law 
Book Company, 1110—13th St., N. W. Wash- 
ington, D. C. 


984 American Bar Association Journal 


DR. WILMER SOUDER, CONSULTANT. 
Member: American Society Questioned Docu- 
ment Examiners. REPORTS, EXHIBITS, TES- 
TIMONY. 30 Years’ experience in State and 
Federal Courts, 3503 Morrison St., N. W., Wash- 
ington 15, D. C. Phone: WOodley 6-3050. 


KARL SCHOTTLER, 915 CHESTNUT 

Street, St. Louis 1, Mo., Telephone GArfield 
1-3399, Document Examiner and Handwriting Ex- 
pert; Modern Laboratory; Scientific Technique in 
Document Examinations. 


GEORGE G. SWETT, ST. LOUIS, MIS- 

souri, 14 South Central (5) Telephone: PArk- 
view 5-9394. Handwriting, typewriting and docu- 
ment expert U. S. Post Office Department 12 
years. All types of document problems considered. 
Photographic laboratory maintained. Centrally 
located on major air and rail lines. Member 
American Society of Questioned Document Exam- 
iners. 











HARRY M. ASHTON, 3601 EDWARDS 
Road, Cincinnati 8, Ohio. Telephone East 1-6704 
Over 30 years with Post Office Department. Quali- 
fied in all courts. Completely equipped laboratory 
for handling all types of document problems. Mem- 
ber American Academy of Forensic Sciences and 
International Association for Identification. 





HARRIS & HARRIS, 510 SOUTH SPRING 

Street, Los Angeles, telephone MAdison 5-1518; 
and 690 Market Street, San Francisco, telephone 
DOuglas 2-4329. Discovery and proof of facts 
relating to disputed handwriting, typewriting, inks 
and papers. Over 25 years’ experience. Qualified 
in all courts. Members: American Society of 
Questioned Document Examiners. 





M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents. Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone ATlantic 1-1911. 





MISCELLANEOUS 





VALUATION OF CLOSE CORPORATION 

stock. Thoroughly documented appraisals 
prepared for gift and estate tax purposes, sales 
recapitalization, etc. A background of 
cooperation with attorneys, 
executors, and financial institutions. Write for free 
brochure. MANAGEMENT Prannine, Ine., 192 
Nassau Street, Princeton, New Jersey. 


niergers, 


effective accountants 





CHANCE OF A LIFETIME! REMINGTON 

noiseless typewriter. Modern Streamline De 
sign-—Latest Features—Original black finish. 
Guaranteed, reconditioned. Same machine now 
being sold new for $254.00. Our special price 
only $69.50. Circular on request. Uritity Svup- 
pty Co., Office Machine Dept., 641 W. Lake 
St., Chicago 6, Illinois, Department F. 





LOOKING FOR A PUBLISHER OF YOUR 

legal manuscript or other work?  - subjects 
considered. New authors welcomed. Write for 
Free Booklet LX, Vantage Press, 120 West 31st 
Street, New York. 





POSITIONS WANTED 





ATTORNEY, THOROUGH, HEAVY EXPE- 

rience corporation counsel, administrative ex- 
ecutive, all phases general practice, all courts, 
Illinois and Florida Bars, 42, married, presently 
employed, desires change to large corporation or 
law office, will re-locate. Box 5JN-2. 


ATTORNEY, 30, PRESENTLY CORPORATE 

patent lawyer, varied experience all corporate 
matters. Desires responsible general law position 
with corporation or firm where patent, anti-trust 
knowledge helpful. Box 50-1. 








ATTORNEY, 32, MARRIED, A.B., M.A., LL.B. 

(Harvard), 8 years’ heavy experience all phases 
general practice in large Midwest city. Desires 
association with law firm in New York City area. 
fox 50-2. 





ATTORNEY, 34, FAMILY, HARVARD LL.B., 

N. Y. Bar, engaged in general practice, desires 
association with corporation or financial institution. 
Box 50-3. 





ATTORNEY, BOSTON-KANSAS CITY, MO. 

experience, 28, single, desires employment, 
corporation, law firm. B.S. (Accounting-Finance), 
LL.B., LL.M. in Labor Law, LL.M. in Taxation. 
Entire legal training at three universities financed 
on full tuition scholarships. Box 50-4. 





TAX ATTORNEY—FIVE YEARS’ 

experience, LL.B. Harvard, LL.M. 
articles published, own practice, 
wants percentage association 
Box 50-5. 


BROAD 
Taxation, 
well connected, 
with law firm. 





TULANE UNIVERSITY GRADUATE, LL.M., 
desires legal research work anywhere. Ex- 
perienced. References. Box 50-6. 





ROBES 





JUDICIAL ROBES CUSTOM TAILORED— 
The best of their kind—-satisfaction guaranteed 
Catalog J sent on request. Benttey & Simon, 

Inc., 7-9 West 36th St., New York 18, N. Y. 





SHORTHAND AND 
STENOTYPE REPORTING 





SANSOM COURT STENOS., 154 NASSAU 

St., New York 38, N. Y. XsBT . . . Examina- 
tions Before Trial. Free hearing rooms .. . air- 
conditioned. IT’S SO EASY TO RECOMMEND 
US TODAY!!! You couldn’t do a greater favor 
for your lawyer friends. Simply dial BE 3-3381 
.. . and you will get an EXPERT COURT RE- 
PORTER . . . on quick notice. 





SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters (shorthand and ma- 
chines); notaries; private deposition suite; Chan- 
cery Building, 564 Market Street. References: 
local bench and bar. 
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BULLET PROOF 








2nd Series 


A. L. R. 2p starts where the mass of 
law books leaves off. To prepare an 
A. L. R.2d annotation, all reports, 
digests, encyclopedias and texts are 
searched for every case relating to the 


point of law annotated. 
These cases are analyzed and present- 


ed in a bullet-proof, easy-to-handle 


“super-brief. - 


A. L. R. 2D Is your most effective and 


search time is slashed to the absolute minimum, and the thoroughness of your 


search is assured. 





GOOD NEWS! 





Both A. L.R. and A.L.R. 2d are 
now available in shelf-saving 








convenient local case finder. With it, your 


Write either publisher for complete information, including Microlex details. 


THE LAWYERS COOPERATIVE PUBLISHING CO., Rochester 14, New York 


BANCROFT-WHITNEY COMPANY, San Francisco |, California 








——e ANNOTATIONS 


The Heart of 


AMERICAN LAW REPORTS 


eer | 
























Library of Congress. 
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